





XUM 


THE CENTRAL LAW JOURNAL. 301 








The Central Law Journal. 





ST. LOUIS, OCTOBER 19, 1883. 





CURRENT TOPICS. 





The most notable decision rendered this 
week by the Federal Supreme Court, was the 
one holding the act of Congress, known as 
the Civil Rights Law, unconstitutional. It is 
chiefly important as marking the boundary,in 
certain matters between the appropriate legis- 
lative provinces of the Federal and State gov- 
ernments respectively. The law provides that 
‘tall persons within the jurisdiction of the 
United States shall be entitled to the full and 
equal enjoyment of the accommodations, ad- 
vantages, facilities and privileges of inns, pub- 
lic conveyances on land and water, theaters 
and other places of public amusement, sub- 
ject only to the conditions and limitations es- 
tablished by law, and applicable alike to 
citizens of every race and color, regardless of 
any previous condition of servitade.’’ It is 
further provided that for a violation of this 
act, a forfeit of $500 shall be recoverable for 
each offense in a civil proceeding, besides 
which, the party shall be liable criminally to 
from $500 to $1,000 fine and imprisonment 
not less than thirty days nor more than one 
year. Exclusive jurisdiction is given to the 
Federal Courts. ‘The opinion of the court, 
delivered by Mr. Justice Braptry, holds: 1. 
That Congress hal no constitutional authority 
to pass the sections in question under either 
the thirteenth or fourteenth amendment to the 

Jonstitution. 2. That the fourteenth amend- 
ment is prohibitory upon States only, and 
that the legislation authorizd to be adopted 
by Congress for enforcing that amendment, 
is not direct legislation as matters respecting 
which States are prohibited from making or 
enforcing certain laws ordaining certain acts, 
but is corrective legislation, necessary or 
proper for counteracting and redressing the 
effect of such law or acts. Thatin forbiddirg 
States, for example, to deprive any person of 
life, liberty or property without due process 
of law, and giving Congress the power to en- 
force the prohibition, it was not intended to 
give Congress power to provide due process 
of law for the protection of life, liberty and 
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property (which would embrace almost all 
subjects of legislation), but to provide modes 
of redress for counteracting the operation 
and effect of State laws. 3. That the 
thirteenth amendment gives no power to 
Congress to pass the sections referred 
to, because that amendment relates on- 
ly to slavery and involuntary servitude, 
which it abolishes, and gives Congress power 
to pass laws for its enforcement; that this 
power only extends to the subject matter of 
the amendment itself, namely, slavery and 
involuntary servitude, and the necessary in- 
cidents and consequences of these conditions ; 
that it has nothing to do with different races 
or colors, but only refers to slavery, the legal 
equality of different races and classes of citi- 
zens being provided for in the fourteenth 
amendment, which prohibits States from do- 
ing anything to interfere with such equallity ; 
that it is not an infringment of the thirteenth 
amendment to refuse to any person equal ac- 
commodations and privileges at an inn or 
place of public entertainment, however it may 
be a violation of his legal rights; that it im- 
poses upon him no badge of slavery or invol- 
untary servitude which imply some sort of 
subjection of one person to another, and in- 
capacity incident thereto, such as inability to 
hold property, to make contracts, to be par- 
ties in court, etc., and that if the original 
civil rights act which abolished these incapac- 
ities might be supported by the thirteenth 
amendment it does not therefore follow that 
the act of 1877 can be supported by it. 4. 
That this decision affects only the validity of 
the law in States, and not in the Territories or 
the District of Columbia, where the legislative 
power of Congress is unlimited, and it does 
not undertake to decide what Congress 
might or might not do under power to regu- 
late commerce with foreign nations and 
amongst the several States, the law not being 
drawn with any such view. 5. That, there- 
fore, it is the opinion of the court, that the 
first and second sections of the act of Con- 
gress, March 1, 1877, entitled, ‘‘An act to 
protect all citizens in their civil and legal 
rights,’’ are unconstitutional and void, and 
judgment should be rendered upon the indict- 
ments accordingly. 
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COMPOSITIONS WITH CREDITORS. 

This article proposes to treat of composi- 
tions in their narrow sense, of such only as 
may be defined as arrangements between 
debtors and creditors, whereby the latter, in 
consideration of the receipt from the former 
of a part of their debts, stipulate to discharge 
the whole amount of their debts. The rule 
that no contract is binding upon him who 
makes it, unless it is supported by a suflicient 
consideration, is the fundamental principle 
which underlies all compositions, and the ap- 
plication of it may be more nicely seen in 
this class of cases than in any other. To 
make such a stipulation, as is above set 
forth, binding upon the creditor, he must re- 
ceive something from his debtor which it 
would be in vain for him to demand. Or, the 
latter must part with something which he may 
legally retain without accountability to the 
former. In the case of a creditor receiving 
fifty per centum of his claim in full discharge 
of the same, the courts have asked, what has 
the creditor gained or the debtor lost by this 
proceeding? What property has the former 
acquired to which he had no title, and which 
the latter might withhold from him? The 
_ debtor was bound to pay the debt the mo- 
ment the creditor set the legal machinery at 
work for its collection. By this proceeding, 
then, the creditor incurs all the loss, and the 
debtor makes all the gain; which is just the 
reverse of the order of things which the law 
of contracts declares must exist. 

Upon this reasoning, the soundness of which 
can not be questioned, it was long ago re- 
solved, most strongly, in Pinnel’s Case,! that 
a promise by a creditor to receive a part of 
his debt in full satisfaction of the whole, is 
without consideration and void, though a re- 
ceipt in full, written in the strongest terms be 
given, and it is the intention of both parties 
that ihe promise should never he violated. 
While the rule has been criticised on a few 
occasions,” no State in this country has repu- 
diated it judicially, except Pennsylvania ;* and 
Maine is the only State whose legislature 
has deemed it proper to enact a law against 


15 Coke, 1174. 
2 Kellogg vy. Richards, 14 Wend. 116; Smith v. Bal- 
lou, 1 R. I. 497; Harper v. Graham, 20 Ohio, 105, 


1 Rawle, 391. 





it. In almost every State, as well as in En- 
gland, the question has frequently arisen 
since, and with the exception above noted, 
the old rule has always been sustained. ° 
The harshness of the rule was perceived as 
soon as it was declared, and the necessities 
of commerce compelled the courts to frame 
many exceptions to it; the result of all which 
is that, at the present day, the rule exists on- 
ly in theory, while fourteen cases have been 


4 Statute of June 3, 1851. 

5In Alabama.—Leverich v. Bates, 6 Ala. 480; Agee 
v. Steele, 8 Id. 948; Wilson v. Bank, 9 Id. 847; Barrow 
v. Vandervort, 13 Id. 232; Pearson v. Thomason, 15 Id. 
700. In Arkansas.—Pope v. Tunstall, 2 Ark. 209. 
In California.—Gavin v. Arnan, 2 Cal. 494; Delano 
v. Heilt, 27 Cal. 611. In CGonnecticut.—Warren v. 
Skinner, 20 Conn. 559; Rose v. Hall, 26 Id. 395. In 
Georgia.—Molyneaux v. Collier, 13 Ga. 406. But 
compare Brown v. Ayer, 24 Ga. 478. In Indiana.— 
Markel v. Spielter, 28 Ind. 488; Stone v. Lewman, Id. 
97. In Jowa.—4 G. Greene, 544; Norris v. Slaughter, 
3 Id. 116; State ex rel. v. Clark, 12 Iowa, 335. In 
Kansas.—Royal v. Lindsay, 15 Kan. 591. In Hentucky. 
—Cutter v. Reynolds, 8 B. Mon. 598; Williams v. 
Langford, 15 Id. 569; Fenwick v. Vhillips,3 Met.(Ky.)8. 
In the later cases, Ricketts v. Hall, 2 Bush, 24%, and 
Arnold v. Park, 8 Bush, 6, the position of the court 
is doubtful, the leaning of the court being apparently 
against the rule. In Maryland.—Geiser v. Kirchner, 
4 G. & J. 305; Jones v. Ricketts, 7 Md. 103; Camp- 
bell v. Booth, 8 Md. 107; s. c., 15 Id. 569; Gurley v. 
Hiteshue, 5 Gill, 218. In Minnesota.—Sage v. Valen- 
tine, 28 Minn. 102. In Mississippi.—Jones v. Per- 
kins, 7 Cush. 139. In Missouri.—Price v. Cannon, 3 
Mo. 4538; Kiley v. Kershaw, 52 Id. 224; In Massachu- 
setts.—Harriman v. Harriman, 12 Gray, 341; Brooks 
v. White. 2 Met. 285; Smith v. Bartholemew, 1 Id. 
276; T'witchell v. Shaw, 10 Cush. 46; Potter v. Green, 
6 Allen, 442; Jennings v. Chase, 10 Allen, 526; Cur- 
ran v. Rumwell, 118 Mass. 482; Lathrop v. Page, 129 
Mass. 21. In New Hampshire.—Blanchard v. Noyes, 
8 .N. H. 518; Fisher v. Willard, 20 Id. 121; Matthew- 
son v. Strafford Bank, 45 Id. 107. In New Jersey.— 
Daniels v. Hatch, 1 Zabriskie, 391. See 2 Harris, 275. 
In New York.—Harrison vy. Close, 2 Johns. 448; Séy- 
mour v. Mention, 17 Id. 169; Dederick v. Leman, 9 
1d. 883; Mechanie’s Bank v. Hazard, 13 Id. 358; Jobn- 
son v. Brannan, 5 Id. 268, 271; Moss v. Shannon, 1 
Hilt. 177; Blum v. Hartmann, 3 Daly, 47; Keeler v. 
Salisbury, 33 N. Y. 648; 18 Abb. Pr. 101; 1 Hilton, 515. 
In Maine.—White vy. Jordan, 27 Me. 870. In North 
Carolina.—MeKenzie v. Culbreth, 66 N. C. 584; Bryan 
v. Foy, 69 N.C. 45, Hayes v. Davidson, 70 Id. 578. 
In South Carolina.—Eve v. Moseley, 52 Strobh. 203. 
In Ohio.—Harper v. Graham, 20 Ohio, 105. In Wis- 
consin.— Stone v. Scammon, 6 Wis. 497. In England. 
—Pinnell’s Case bas been followed in Cumber v, 
Wayne, 1 Strange, 426; Fitch v. Sutton, 5 East, 230; 
Adams v. Topling, 4 Mod. 88; Heathcote v. Crook- 
shanks, 1 T. R.24; Lynn v. Bruce, 2 H. BI. 317; 
Thomas v. Heathom, 2 B. & C. 477; s.c.,3 D. & R. 
647; Mitchell v. Ciagg, 10 M. & W. 367; Graves v. 
Key, 3B. & Adol, 313; Skaife v. Jackson, 3 B. & C, 
421; Stratton v. Rastall, 2 T. R. 366; Bowes v. Foster, 
2 H. & N. 779; Down v. Hatcher, 10 A. & E. 121. It 


| makes no difference to how much trouble the debtor 
3 Hall vy. Speer, 2 Am. L. J. 186; Milliken y. Brown, | 
» man, 12 Gray, 344 


is put to obtain the sum paid. Harriman vy, Harri- 
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devised in which the operation of the rule 
may be escaped and the transactions upheld. 
They are as follows, viz. : 

1. When the transaction takes place before 
the maturity of the debt.6—In this case, the 
creditor plainly derives an advantage. In the 
words of the court in Pinnel’s Case,’ ‘‘the 
payment and acceptance of parcel before the 
day, in satisfaction of the whole, would be a 
good satisfaction in regard to circumstance of 
time; for peradventure, parcel of it before 
the day would be more beneficial to him 
than the whole at the day, and the value of 
the satisfaction is not material.’’ The law 
only demands that there shall be some con- 
sideration, and cares nothing for its inade- 
quacy. That there is some consideration for 
the creditor’s promise, is too plain to be 
argued. 

2. When the payment of the part is made 
ata place different from that designated by 
the contract or by law for the payment of the 
whole.-—To use the words of the court in 
Pinnel’s Case again: ‘‘If I am bound in £20 
to pay you £10 at Westminster, and you re- 
quest me to pay you £5 at the day at York, 
and you will accept it in full satisfaction of 
the whole £10, it is a good satisfaction of the 
whole, for the expenses to pay it at York is 
sutlivient consideration.’’ 

3. When the creditor’s agreement is in 
writing and under seal.—The seal does not 
prove that the instrument is supported by a 
sufficient consideration, tut the creditor is 
estopped to allege that such is not the fact. % 

4. When the payment is made by a third 
person.1°—In this case, the advantage which 
the creditor derives is evident. He receives 


6 Pope v. Tunstall,2 Pike (Ark.), 209; Rose v. Hall, 
26 Conn. 395; Fenwick v. Phillips, 8 Met. (Ky.) 88; 
Arnold v. Park, 8 Bush, 6; Sonnenburg v. Riedel, 16 
Minn. 88; Riley v. Kershaw, 52 Mo. 224; Goodnow v. 
Smith, 18 Pick. 414; Brooks v. White, 2 Met. 283; 
Bowker v. Childs, 3 Allen, 534; Colburn v. Gould, 1 
N. H. 279; Smith v. Brown, 3 Hawks, 580; Harper v. 
Graham, 20 Ohio, 105; Spann v. Baltzell, 1 Fla. 302; 
Dictum in Milliken v. Brown, 1 Rawle, 391; Austin y. 
Dorwin, 21 Vt. 89; Bank v. James, 9 Ala. 949. 

7 Supra. 

8 Blanchard v. Noyes, 3 N. H. 518; Matthewson v. 
Strafford Bank, 45 N. H. 107; McKenzie v. Culbreth, 
66 N. @. 584; Jones v. Perkins, 29 Miss. 140; Stone v. 
Scammon, 6 Wis. 175. 

¥1Chitty on Contracts, 7, (11 Am. ed). 

10 Whelan v. Edwards, 29 Ga. 315; Riley v. Ker- 
shaw, 52 Mo. 224; Blanchard v. Noyes, 3 N. H. 518; 
Colburn vy. Gould, 1 N. H. 279; Welby v. Drake, 1 C. 
& P. 557. 





a part of a debt from one who is under no re- 
sponsibility to him, « sufficient consideration 
for his promise to discharge the whole of a 
debt, due, in all probability, from an insolvent 
debtor. 

5. Whena third person guarantees the pay- 
ment of the stipulated percentage, or gives his 
own note therefor.11—The responsibility of an- 
other is considered, in law, a sufficient sub- 
stitute for that part of the debt which the 
creditor agrees to remit. 1? 

6. When the debt is due from a co-partner- 
ship, and one of the partners gives his own note 
for the stipulated percentage.1°—By the law 
of pleading, a plaintiff must join in his action 
all his joint debtors, and furthermore, must 
make service upon all.1# The opportunity to 
avoid this trouble, causing, as it necessarily 
does, so much difficulty in the collection of a 
partnership debt, is a sufficient consideration 
for the creditor’s promise to discharge the 
whole debt upon the receipt of the note of 
one of the partners for a part. He thereby 
gains asimpler mode of collection than he 
possessed before. 1° 

7. When the debtor pays the stipulated 
percentage with his own negotiable instru- 
ment,16 be the same a promissory note,*? 
check,}§ or bill of exchange.8—The addition 
of the element of negotiability to the debtor’s 
obligation, which will enable the creditor to 
transfer it to whomsoever he will, is an ad- 
vantage which the law holds to be a sufficient 
consideration for the creditor’s release of the 
whole debt. 

8. When, in addition to the percentage, 
the debtor pays something which he is not bound 


11 Ricketts v. Hall, 2 Bush, 249; Brooks v. White, 2 
Met. 283; Boyd v. Hitchcock, 20 Johns. 77; Keeler v 
Saliskwy, 33 N. Y. 648; Phillips v. Berger, 2 Barb. 
608; Steinham v. Magrues, 11 East, 394; Le Page vy. 
McCrea, 1 Wend. 164; New York State Bank v. 
Fletcher, 5 Id. 85; Frisbie v. Larned, 211d. 451; Bul- 
len vy. MecGillicuddy, 2 Dana, 90; Kellogg v. Rich- 
ards, 14 Wend. 116; Sanders v. Decatur Bank, 13 Ala. 
353; Smith v. Ballou. 1 R. I. 497; Pulliman v. Taylor, 
50 Marshall, 251. A check is sufficient. Guild v. But- 
ler, 127 Mass. 386. 

12 Curlewis v. Clark, 3 Exch. 375. 

18 Waydell v. Luer, 3 Denio, 410. 

14 Gould on Pleading, ch. 4, sec. 67. 

15 Waydell v. Luer, supra. 

16 Pope v. Tunstall, 2 Ark. 209; Riley v. Kershaw, 
52 Mo. 224. 

17 Harper v. Graham, 20 Ohio, 106; Goddard v. 
O’Brien, 30 Week. Rep. 549; 50 Wis. 349. 

18 Guild v. Butler, 127 Mass. 386. 

19 Curlewis v. Clark, 3 Exch. 375. 
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6 pay, e. g., attorney’s fees or interest. —The 
reason for this exception is too obvious to 
dwell upon it further. 

9. When the debt includes principal and in- 
ferest, and the debtor pays a sum which exceeds 
the principal, but which is not equal to the 
amount of both.A—Interest being but an in- 
cident to the principal, it can not exist when 
the principal is gone. The principal is ex- 
tinguished by the payment and the agreement 
of the parties, and the interest falls with it.?? 
Interest, of itself, can be the foundation of 
mo action. 7% 

10. When the part payment is made in any- 
thing but money.24—This exception is founded 
upon the right acknowledged by the courts to 
exist, of a man to place whatever value he 
may choose upon property. The doctrine of 
peculiar values is recognized toa great ex- 
tent, and the courts will not interfere with a 
creditor who does nothing more than to bar- 
ter his own property for that of his debtor. 
The transaction can not be examined; the 
judgment of the parties is final. 2° 

11. When the subject-matter of the composi- 
tion is a note,?6 bond,”’ or any obligation other 
than a book-account.2—The desire to tear 
away from the general rule ,<eems to be the most 
plausible reason for this exception. The 
courts, in all the cases cited, proceed upon 
the assumption that, in such cases, the instru- 
ment is surrendered by its holder to its maker 
for cancellation, and the cancellation destroys 
the cause of action, without which the holder 
has no standing in a court of law; wherefore, 
the exception. This is rather questionable 
reasoning from which to deduce the exception 
under consideration; and the facilities now 
allowed by statutes to holders of destroyed 


20 Harper v. Graham, 20 Ohio, 106; Mitchell v. 
Wheaton, 46 Conn. 316. 

21 Johnston v. Brannon, 5 Johns. 361. 

22 Stone v. Burnett, 8 Mo. 41; Tileston v. Preston, 
3 Johns. 229. 

23 Abbott v. Wilmot, 22 Vt. 437. 

% Jones v. Bullet, 2 Litt. (Ky.) 50; Eaton v. Lin- 
<oln, 18 Mass. 424. Real estate: State Bank v. Chet- 
wood, 3 Halsted (N. J.). 1; Williams v. Phelps, 16 
Wis. 80; Watkinson v. Inglesby, 5 Johns. 886. 

2% Blion v. Chester, 5 Day, 359; Reed v. Bartlett, 19 
Pick. 273; Strang v. Holmes, 7 Cow. 224; Buell v. 
Bull, 48 Conn. 455. 

26 Elisworth v. Fogg, 35 Vt. 355; Draper v. Hilt, 43 
Ab. 439; Kent v. Reynolds, 8 Hun (N. Y.), 559; Van- 
derbeck v. Vanderbeck, 30 N. J. Eq. 365. 

27 Beach v. Endress, 51 Barb. 570. 

28 Silvers v. Brittin, 2 Harris (N.J.), 275; Reid v. 
Hubbard, 6 Wis. 175. Both cases of judgments. 





notes, makes it doubtful whether there is any 
consideration for a surrender of a promissory 
note for a portion of its face value. 79 

12. When the amount or existence of the 
debt is, in good faith, disputed.—Litigation 
being the only method of determining such a 
dispute and it being for the interest of the 
people, as well as of the parties directly con- 
cerned, that litigation should cease; the un- 
certainty of the result, the saving of the ex- 
penses incurred in obtaining it, favorable or 
unfavorable, as well as the benefit to the 
community derived from the peaceable ad- 
justment of differences between business men, 
are held to be a sufficient consideration for 
the acceptance of a stipulation and the dis- 
charge of the whole claim.*4 

13. When the debt discharged is unliqui- 
dated.**—To liquidate a debt is something 
which always costs time and often causes 
trouble. The surrender by the debtor of his 
right to have a proper liquidated account of 
his liabilities rendered to him is such an ad- 
vantage to his creditor as is considered, in 
law, a sufficient consideration for the credi- 
tor’s promise to accept a smaller sum in the 
discharge of the whole debt. 

14. When two or more creditors of a com- 
mon debtor agree to accept the precentage in 
full for their respective claims.*—The ar- 


29 But see Foster v. Dawber, 6 Exch. 883, where it 
is said by Parke, B , that a note may be surrendered 
even without receiving anything. 

380 Cooper v. Parker, 15 C. B. 822; Parker v. Riley, 
21 Ga. 427; Morris v. Munroe, 3) Id. 630; Weiger v. 
Gould, & Ill. 180; Rosemmeller v. Lampe, 89 Id. 213; 
Tayler v. Galland, 3 G. Greene (Ia ) 17; Clay v. 
Hoysradt, 8 Kansas 74; Stark v. Wilson, 3 Bibb. 477; 
Van Dyke v. Davis, 2 Mich. 144; Edwards v. Baugh, 
11 M. & W. 641; Barlow v. Ocean Ins. Co., 4 Met. 270; 
Kerr v. Lucas, 1 Allen 279; Leach v. Yobes, 11 Gray 
506; Riggs v. Hawley, 116 Mass. 596; Tuttle v. Tuttle, 
12 Met. 551; Burnham v. Durm, 35 N. H. 556; Palmers- 
ton v. Huxford, 4 Denio. 166; Pierce v. Pierce, 25 
Barb. 248; Vosburg v. Teator, 32 N. Y. 361; Hayes v. 
Davidson, 70 8S. C. 574; Powell v. Jones, 44 Barb. 521; 
McDaniel v. Lapham, 21 Vt. 521; MeGlynn v. Bil- 
lings, 16 Id. 829; Cole v. Champlain Transportation 
Co., 26 Id. 87; Towslee v. Healy, 39 Id. 522: Bromley 
v. School Distric:, 47 Id. 208; Reid v. Hubbard, 6 
Wis. 175. 

81 Clifton v. Litchfield, 106 Mass. 34; Donahue v. 
Woodbury, 6 Cush. 150; Coon v. Knapp, 4 Selden 402. 

82 Cool v. Stone, 4 lowa 219; Mathis v. Bryson, 4 
Jones (N. C.) 508; Longridge v. Dorville, 5 B. & Ad. 
117; Haigh v. Brooks, 10 A. & E. 309; Walters v. 
Smith, 2 B. & Ad. 889; Wilkinson v. Byers,1 A. & E. 
106; Atlee v. Backhouse, 3 M. & W. 651; Sibrel v. 
Tripp, 15 M. & W. 23; McDaniels v. Lapham, 21 Vt. 
223; Lamb v. Goodwin, 10 Iredell 320. 

33 Donahue v. Woodbury, 6 Cush. 150. 

34 Pierson v. McCahill, 21 Cal. 611; Reay v. White, 
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rangement must not be conducted with each 
creditor separately and independently,® but 
the composition agreement must be entered 
into between all the creditors compromising. 
Each creditor must contract with all the others 
as well as with the debtor.°7 The want of 
mutuality will make the creditor’s promise 
ineffectual. ** There is no rule which requires 
all the creditors of the debtor to join in the 
composition; two are sufficient to make it 
binding, except when the composition agree- 
ment itself stipulates otherwise.®* A partner 
is authorized to sign such a paper in the firm 
name ;*° and his act can not be called into 
question, except on the ground of fraud.* 
After a creditor has once affixed his signature 
to the paper, his power over it has gone, and 
nothing short of the debtor’s consent to its 
withdrawal can rob it of its binding force.* 
If acreditor represents to the debtor that he 
has assigned his claim to another, and the 
debtor procures the signature of the latter 
and pays to him the composition money, the 
creditor is forever estopped to allege the fal- 
sity of his own statement in a suit for the re- 
covery of the debt. 

Fraud.—The nature of the transaction re- 
quires the observance of the strictest good 
faith by all concerned. The debtor must not 


3 Tyrwh. 596; s. c., 1 Cr. & Mees. 748; Goods v- 
Cheeseman, 2 B. & Ad. 327; Bradley v. Gregory, 2 
Camp. 383; Steinman v. Magrues, 2Id. 124; s.c., 1 
East 390; Boothcy v. Sowdon, 3 Camp. 175; Paddle- 
tord v. Thacher, 48 Vt. 574; Diermayer v. Hackman, 
52 Mo, 282; Renard v. Fuller, 4 Bosw. 107; Way v. 
Sangley, 15 Ohio St. 392; McKenzie y. Culbreth, 66 
N. C. 584; Sage v. Valentine, 23 Minn. 102; Culter v. 
Reynolds, 8 B. Mon. 599; Ponkins v. Durflinger, 59 
Ind. 27; Devon v. Horn, 17 Id. 472. 

35 Perkins v. Lockwood, 100 Mass. 249; Bliss v. 
Shwarts, 65 N. N. 444; Wheeler v. Wheeler, 16 Vt. 
60. 
36 Citizens Nat. Bank v. Richmond, 121 Mass. 110; 
Mathewson v. Strafford Bank, 45 N. H. 104; Wilson vy. 
Powers, 130 Mass. 127. 

87 Parodie v. King, 12 Johns. 426; Harriman v. Har- 
riman, 12 Gray 341; Ryan v. Ward, 48 N. Y. 204; 
Hendrickson vy. Beers, 6 Bosw. 639. 

38 Pierson vy. Thoueason, 15 Ala. 700; Burge v. 
Koop, 48 N. Y. 225; See contra, 37 Me. 362. 

89 Lehigh Co. v. Hibbs, 2 Week. Notes of Cas. 
(Penn.) 96. 

40 Beach v. Ojlendorf, 1 Hilton (N. Y.) 41: Smith y. 
Stone, 4G. & J. 310. 

41 Hawkshaw v. Parkins, 2 Swanst. 539; Teede v. 
Johnson, 11 Exchef. 840; Halsey v. Whitney, 4 Mason 
206 


42 Anstey v. Marden, 1 Bos. & Pul. H. R. 124; See 
Reay v. Richardson, C. M. & R. 422; Gardner y. 
Lewis, 7 Gill 377; Fellows v. Stevens, 24 Wendell 294. 

43 Blair v. Wait, 69 N. Y. 113; s. c.,14 N. Y. Supr. 
Ct. 477. 





misrepresent the amount of his indebtedness 
or the value of his property.** He must not 
permit any creditor to act under a false im- 
pression regarding his affairs when it lies in 
his power to correct it.“ He must not wait 
for questions, but must volunteer informa- 
tion where it is evident that a creditor does 
not possess it.“6 A misrepresentation of the 
amount of his assets; *” or of the amount due 
to one or more creditors ; ** a fraudulent con- 
veyance of a part of his property, upon a 
secret trust for himself, the intent of which is 
to create the belief among the creditors that 
he possesses no more than he exposes to their 
view ; *9 the failure on his part to divulge the 
existence of a dormant partner; a false 
statement to one that all the others have 
promised to sign if he will;°! or that the 
others have accepted his terms,®? are but a 
few of the deceptions which will avoid com- 
positions. A misrepresentation by an agent®* 
or partner 5* is as fatal as those made by the 
principal or co-partner himself, even though 
the person making the misrepresentation is 
innocent. 

Another species of fraud consists in giving 
secret preference to some creditors in con- 
sideration for their signatures or influence. 
A creditor may openly insist upon any terms 
which he may desire ; °° but the law will give 
no recognition to those transactions which are 


44 Kahn y. Roberts, 9 Ind. 430. 

45 Droon v. Smith, 17 Ind. 172; Stafford v. Bacon, 1 
Hill. 532; s. c., 25 Wend. 384: Dolson v. Arnold, 10 
How. Pr. 528; Huntington v. Clark, 39 Conn. 540; Sev- 
ing v. Cole, 28 Ind. 486; Carter v. Connell, 1 Wharton 
392. 

46 Hefter v. Cahn, 73 Ill. 296; O’Shea v. Collier 
White Lead & Oil Co., 42 Mo. 397; Richards v. Hunt, 
6 Vt. 251. 

47 Jackson v. Hodges, 24 Md. 468; Irving v. Hum- 
phrey, Hopk. 284; Elfert v. Snow, 2 Sawyer 94; 
Armstrong v. Mechanic’s Nat. Bank, 6 Biss. 520. 

48 Irving v. Humphrey, Hopk. 284. 

49 Richards v. Hunt, 6 Vt. 251: Reynolds v. French, 
8 Ib. 85. 

50 Carter v. Connell, 1 Whart. 392. 

51 Cooling v. Noyes, 6T. R. 263. 

52 Whiteside v. Hyman, 17 N. Y. Supt. Ct. 218; 
Compare Argall v. Cook. 43 Conn. 160; Bartlett v. 
Blaine, 83 Ill. 25. 

53 Elfert v. Snow, 2 Sawyer 94; Hefter vy. Cahn, 73 
Ill, 296. 

54 Pierce v. Wood, 23 N. H. 519. 

55 Cobleigh v. Pierce, 32 Vi. 788; Chuck v. Mezritz, 
2 Woods 204; Bean v. Amsirak, 10 Blatchford, 361; 
Bean v. Brookmire, 2 Dillon 108; Partridge v. Messer, 
14 Gray 180. 

56 Jacksman Vv. Mitchell, 13 Ves. 581; Smith v. Salz- 
man, 9 Excheq. 535; Kellogg v. Richards, 14 Wend. 
116; Smith v. Stone, 4G. & J. 310. 
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carried on underground in favor of creditors, 
who to all outside appearances are faring no 
better than the others.57 Of course where a 
creditor acts in opposition to the others and 
entirely independently of them, he may secure 
any secret advantage in his power.*® 

It makes no difference in what form this 
secret preference is rendered, be it compen- 
sation for services in procuring the signa- 
tures of other creditors,5® or for becoming 
surety for the payment of the composition 
money tothem.® Each creditor must remain 
on an equal footing with the others.*! His 
advice must be prompted by no secret mo- 
tives of gain.®? He must view his loss in the 
same manner as his fellow creditors, and any- 
thing, given to him, or promised to him, the 
tendency of which is to prejudice his mind in 
favor of the debtor is a secret preference. 

If after receiving his composition money, 4 
creditor discovers that he has fallen a victim 
to either of these species of fraud, he may 
bring suit for his original cause of action,®+ 
without tendering back the money received,®© 
except where it was paid to him by a surety 
for the debtor, in which case the money must 
be restored to him who paid it before the com- 
mencement of the suit.* 

If the debtor has given a secretly preferred 
creditor money, he may recover it back in an 
action for money had and received.*? If he 


57 McGarland v. Garbee, 10 Ind. 151 (to last credi- 
tor); Bartleman vy. Douglass, 1 Cranch C. C. 450; 
O’Shea v. Oil Co., 42 Mo. 897; Fay v. Fay, 121 Mass. 
56 (note); Case v. Gerrish, 15 Pick. 50 (note); Rams- 
dell v. Edgarton, 8 Met. 227, promise to pay the whole 
debt; Lothrop v. King, 8Cush. 882; Way v. Langley, 
15 Ohio St. 392; Patterson v. Boehm, 4 Penn. St. 507; 
Macon v. Darlington, 14 Id. 310; Gibbon v. Bellas, 2 
Phila. 390; Callahan v. Ackley, 9 Ib. 99; Primeo v. 
Higgins, 12 Abb. Pr. 834; Lawrence v. Clark, 36N. Y. 
121; Carroll v. Shields, 4 E. D. Smith 466; Beach v. 
Ollendorf, 1 Hilton 41; Higgins v. Mayor. 10 How. Pr. 
363. 
58 Clark v. White, 12 Pet. 178. 

59 Frost v. Gage, 5 Gray 560; Eldridge v. Strong, 34 
N. Y. Sup. Ct. 491. 

60 Wood v. Barker, L. R. 1 Eq. 139. 

61 Knight v. Hunt, 5 Bingham 432. 

62 Bryant v. Christie, 1 Starkie 329. 

63 Coleman v. Weller, 3 Y. & J. 212. 

64 Kahn v. Gumbert, 6 Ind. 480; Danglish v. Ten- 
nant, L. R., 2Q. B. 49: Partridge v, Messer, 14 Gray 
180; Stuart v. Blum, 28 Penn. St. 225; Pierce v. Wood, 
23 N. H. 519. In Michigan, he can sue only in tort for 
the fraud, Jewett v. Petit, 4 Mich. 508. 

6 Babcock vy. Dill, 48 Barb. 517; Crandal) v. Coch- 
ran, 3T. & C. 203. 

66 Elfert v. Snow, 2 Sawyer 94. 

67 Atkinson v. Densby, 6 H. & N. 778; 8..c., 7Id. 
934; Bean vy. Arnsick, 10 Blatch. 861; Turner v. Hoole, 





has given him notes, or a mortgage,® a court 
of equity will order them to be delivered up 
for cancellation.*® If the note includes the 
the composition money and the preference, 
the note is entirely void and no action can be 
maintained upon it.7 So, if two notes be 
given, one for the composition money, and 
the other as a preference, they are both void,” 
for the fraud vitiates the entire transaction.” 
If the creditor secretly obtains an indorser 
upon the note received by him, the ixdorse- 
mentis void.72 But, if a note be indorsed to 
an innocent third person for value before ma- 
turity,”* the debtor must pay it,75> and resort 
to his remedy against the creditor for money 
paid.76 

Conditions.—A creditor may insist upon 
any condition before affixing his signature 
and such conditions must be literally fulfilled 
before the release takes effect.77 And if the 
debtor fails to fullfill the condition as to one 
creditor, all the creditors are released from 
their obligations, though they have accepted 
their precentage.”* If the creditors sign upon 
the condition that their agreement shall be void 
unless all the creditors take the same percen- 
tage, the debtor must procure the signatures 
of all creditors, secured and unsecured,’? 
however large or small their claims may be.®° 
Time is of the essence of the contract in all 


D. & R. N. P. 21; Alsoger v. Spaulding, 4 Bing. N. €. 
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Lomas, 4 Id. 166; Lothrop v. King, 8 Cush. 382; Car- 
roll v. Shields, 4 E. D. Smith 466. 
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7% Smith v. Cuff, 6M. & S. 160; Bradshaw v. Brad- 
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7% Horton v. Rily, 11 M. & W. 492. 

76 Gilmore v. Thompson, 49 Powers Pr. 198. 

77 Magee v. Mast, 49 Cal. 141. 

78 Shipton v. Casson, 5 B. & C. 878; Garrat v. Wool- 
ner, 8 Bing. 258; Wenhun v. Fowle, 3 Dowl. 43; 
Rosling v. Muggeridge, 16 M. & W. 181; Evans v. 
Powis, 1 Excheg. 601; Culter v. Reynold, 8 B. Mon- 
roe 599; Makepeace v. Harvard College, 10 Pick. 298; 
Penniman v. Elliott, 27 Barb. 315; Dauchy v. Good- 
rich, 20 Vt. 127. But strict performance may be 
waived. Hyde v. Boerum, 16 Cranch C. C. 9. 

a 7? Kinsing v. Bartholemew, 1 Dillon 155. 
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cases; and a court of equity will never give 
relief against the forfeiture resulting from a 
breach.® But all the conditions must be in- 
serted in the writing,®’ as oral stipulations 
can not be proved to vary the meaning and 
effect of an absolute written instrument.* 
But a creditor may, upon the delivery of a 
composition agreement bearing his signature 
annex a condition to the delivery thus making 
it a mere escrow.** 

Release.—The effect of the faithful observ- 
ance by the debtor of all the terms of the 
composition is to forever discharge him from 
all liability to his creditors for any part of his 
debts. Itis customary to insert a technical 
release in a composition deed; but it is whol- 
ly unnecessary, as the agreement to accept 
the specified per centum is construed to be a 
release upon fulfilment of the creditors.® 

Default of Debtor.—The effect of the failure 
of the debtor to comply with the terms of the 
composition deed, depends entirely upon the 
manner in which the paper is drawn. If it 
contains an unconditional release, the agree- 
ment is itself substituted for the original ob- 
ligation, or if new notes or securities are tak- 
en, the remedy of the creditor is confined 
to these.°° But, if the release be made con- 
ditional upon the faithful observance of the 
terms of the compromise,®’ or if the agree- 
ment merely bind the creditors to accept the 
stipulated percentage within a prescribed time, 
the default of their debtor revives the original 
cause of action.** If any money has been 
paid, even by a surety,® it need not be re- 
stored before commencing suit. 


81 Evans v. Gallantine, 57 Ind. 367. But if the cred- 
itor receives the money without objection after the 
day, he waives all right of objection. Shipton v. Cas- 
son, 5B. & C. 378; Harvey v. Hunt, 119 Mass. 277; 
Mackenzie v. Mackenzie, 16 Ves. Jr. 372; Watts v. 
Hyde, 17 L. J. (Ch.) 409;. xe parte Cross, 4 DeG. & 
Sm. 364. 

8 Van Boklehen v. Taylor, 62 N. Y. 105; s. c., 9N. 
Y. Sup. Ct. 158. And when inserted, they must be 
freefrom ambiguity. Renard,v. Fuller, 4 Bow. 107; 
Chase v. Bailey, 49 Vt. 788. 

83 1 Greenleaf on Evidence, sec. 275. 

8 Johnson v. Baker, 4 B. & Ald. 440. 

85 Farrington v. Hodgdon, 119 Mass. 453. 

86 Lay v. Mottram, 19 C. B. N.S. 479. 

87 Whitney v. Whittaker, 2 Met. 268; Milligan v. 
Salmon, 18 L. T. (N. S.) 887. 

88 Clark v. White, 12 Pet. 178; Flack v. Garland, 8 
Md. 188; Penniman v. Elliott, 27 Barb. 315; Dobson 
v. Arnold, 10 How. Pr. 528. 

8 Ex parte Gibley, L. R., 8 Ch. Div. 248. 

% Durgin v. Ireland, 14 N. Y. 822; Greer v. Shriver, 
53 Penn. 259. 





There is an important distinction between 
this mode of composition, and all the others, 
which would be more properly called so many 
varieties of accord and satisfaction, in the 
stage to which matters must proceed before 
the creditor is bound. In the last mode, the 
creditor loses all control over his debt the 
moment he appends his name to the instru- 
ment; 9! whereas in the other cases the ac- 
cord mnst be entirely completed, and the 
money or property paid over and avcepted ;% 
a tender is not sufficient.%* If, therefore, be- 
fore the creditor receives and actually accepts 
the stipulated sum or percentage, he repents 
of his agreement, his debt is revived, and no 
court can compel him to carry out his bar- 
gain.% E.isHA GREENHOOD. 

Boston, Mass. 


§°1 Austey v. Marden, 1 B. & P. 124. 

92 Clifton v. Litchfield, 106 Mass. 34; Williams v. 
Stanton, 1 Root. 426; Harbor v. Morgan, 4 Ind. 158; 
Clark v. Dinsmore, 5 N. H. 136. 

98 Amoskeag Bank v. Robinson, 44 N. H. 506; 
Rochester v. Whitehouse, 15 Id. 468. 

94 Woodruff v. Dobbins, 37 Blackf. 582; Young v. 
Jones, 64 Me. 563; Green v. Davis, 44 N. H. 71. 





NEGLIGENT KEEPING OF ANIMALS. 





The ownership of animals is accompanied 
with some peculiar doctrines which distin- 
guish this from other kinds of property. The 
animal, besides being the absolute property 
of an owner, like a table or a coach, has cer- 
tain instincts of locomotion of its own, which 
can not always be controlled and guided like 
the inert things of the same class. The dog 
and the horse, which figure so largely in our 
business and pleasures, make almost a sepa- 
rate chapter of law on account of these pecu- 
liarities. The property in living animals 
being in all respects legal, it was natural that 
the law should put up with the incidents flow- 
ing from their possession. The horse is not 
left quite so much to itseif as the dog, and 
the control one can exercise is thus more close 
and manageable than that which one has over 
the dog. But the law broadly divides ani- 
mals into two classes of savage and tame, 
and starts with the general rule that when one 
keeps a savage animal, he is to some extent 
bail for its good behavior, and is bound to 
guard against all the dangers which arise 
from its doings. Lord Byron took a fancy 
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at the university to keep a bear, and we hear 
occasionally of pet snakes. And when these 
curious animals do mischief, the general rule 
is well established, that, prima facie, the own- 
er, or at least the temporary owner or guard- 
ian, is liable for its misdeeds, and must 
accordingly compensate those whom it injures. 
But as to tame animals, the law admits that 
these are generally well behaved and can eas- 
ily be controlled. The horse being generally 
in harness or under a rider, is supposed to be 
easily guided and kept in the right way ; while 
the dog, through running at large, has greater 
capacities of mischief and is not quite so eas- 
ily kept within bounds. But as to all kinds 
of tame animals, the law, out of respect to 
the mischances of life, says that the owner 
shall not be liable for the little freaks and oc- 
casional misdoings of the animal, unless he 
knows of some vicious propensity which it 
possesses. And of course he can not usually 
know of this vicious propensity until the ani- 
mal has actually done some mischief directly 
flowing from that propensity. This rule of 
law is best illustrated by the case of the dog 
which, at some time or other, shows a tenden- 
cy to bite or worry man and beast, and when 
1t has once done this, the law stamps it, as it 
were, with this evil quality, and hence, when 
the mischief is repeated, it is almost sufficient 
to show that it did the same thing once be- 
fore. The burden of keeping it in is then 
thrown on the owner, and it is thenceforth 
put in the category of savage beasts, for 
which mere ownership constitutes the ground 
of liability. 

This peculiarity of the law, namely, that 
the owner of a dog is not liable for its biting 
man or beast, unless some knowledge of this 
propensity can be traced to its owner, was 
well illustrated in the leading case of Fleem- 
ing v. Orr, where the Scotch judges held that 
the owner of a young greyhound was liable 
for its worrying a farmer’s sheep, though it 
had been a well-behaved dog up to that fatal 
blunder. The Scotch judges, especially Lord 
Cockburn, ridiculed the English law as most 
barbarous for holding that every dog was en- 
titled to at least one worry before its owner 
vould be held responsible, and he said he pre- 
ferred what he thought was the more just law 
in Scotland, namely, that the owner should 
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be liable whether it was the first worry or not. 
But the law lords in the House of Lords, on 
examining the authorities, came to the con- 
clusion that the Scotch law did not differ 
from the English law in this particular, and 
that it was good stnse, that unless the owner 
knew of the evil propensity, he should not be 
held liable, and so it was accordingly decided. 
This rule still remains good in our law, though 
it was found that it sometimes led to mischief, 
and a statute has been passed to alter the rule 
as to dogs worrying cattle. And owing to 
the same impression that the common law is 
not quite just in all cases, increased remedies 
are given by statute in dealing more summa- 
rily with dangerous and mad dogs. 

Another peculiarity of the law as to tame 
animals may be said to be where the animals 
stray into a neighbor’s close and do damage, 
in which case the occupier of the land tres- 
passed upon can impound the animals and 
keep them till the owner ranson them by pay- 
ing for the damage done. This little remedy 
often makes lively work between country 
gentlemen who require to carry ona mimic 
warfare after the manner of the Red Indians, 
when the cattle of the one, forsaking their 
own quarters, seek a richer pasture in the 
neighboring fields. What complicates the 
business is, that nobody is bound to fence his 
own lands, and hence, if his cattle stray, he 
is liable to find them impounded until he pays 
the reckoning for their little outing. It is 
natural, therefore, that the law should give 
the remedy of impounding cattle damage fea- 
sant, seeing that the most amiably-disposed 
cattle can scarcely help following their in- 
stincts and trying to better themselves if they 
see some good food easily accessible. And we 
all remember how Lord St. Leonards, the veter- 
an ex-chancellor, not disdaining this primitive 
remedy, impounded his neighbor’s ducks for 
trespassing on some little island in the 
Thames. The poor ducks must have felt 
very uncomfortable during their detention in 
the castle of this formidable giant, so fully 
the master of all the quirks and niceties of 
the law. And there are interesting points 
connected with the law of impounding and 
rescuing cattle. 

But while negligence is an element in the 
liability of owners of tame animals when 
those do some mischief or injury to a neigh- 
bor’s lands. there is one case in which the law 
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is powerless, and that is where the owner can 
not be proved to be guilty of any negligence 
whatever. Cases occasionally happen where 
some injury results from a tame animal, and 
yet no blame can be traced to anybody. A 
clap of thunder may any day frighten one’s 
horse and cause him to run down a passen- 
ger on the highway, and yet nobody may be 
liable. And cases have been reported occa- 
sionally illustrating this rule. Perhaps one 
of the most interesting and impressive in- 
stances happened only a few years ago in 
Holmes v. Mather,? and in the most natural 
way possible. A gentleman in North Shields 
kept two horses at a livery stable, and one 
day he took a fancy to try them in double 
harness for the first time. Accordingly, he 
had them harnessed to his carriage and driven 
by one of the grooms employed at the livery 
stable. As the horses were driven, and whilst 
the owner, the defendant (Mr. Mather), was 
sitting on the box close to the groom, a dog 
suddenly rushed at them out of an entry. 
The horses ran off startled, and became so 
utterly unmanageable that the groom could 
not stop them, though he was able still to re- 
tain sufficient control over them to guide them 
to a limited extent. The groom, in his per- 
plexity, begged the defendant to leave to him 
the management, and accordingly the groom 
was notinterfered with. He turned the horses 
safely round several corners and across 
streets, but at last they may a sudden swerve, 
and, notwithstanding the most skillful driv- 
ing, the horses and carriages were dashed 
against the palisades in front of a shop, and 
they knocked down and injured a female pas- 
senger. For the injuries she sustained she 
brought an action against the owner uf the 
horses. The case was somewhat complica- 
ted by the circumstance of the groom not be- 
ing the servant of the defendant, but merely 
hired to drive the defendant’s horses and the 
defendant’s coach. On each of these circum- 
stances some argument turned; but the end 
of the trial was, that the jury held that there 
was no negligence in anyone, but as there was 
some doubt as to the law, the verdict was en- 
tered for the defendant, while leave was given 
to enter a verdict for 50/. damages, should 
the court, on drawing all proper inferences, 
hold that the defendant was liable. A motion 
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was, therefore, afterwards made, to enter the 
verdict for the defendant, on the ground that 
the whole train of circumstances amounted to 
a mere accident which no owner could foresee 
or guard against. 

The case was argued out, and the Court of 
Exchequer came without difficulty to the con- 
clusion that the defendant was not liable. It 
was not thought necessary to consider wheth- 
er the defendant and the groom were in the 
same position as regarded liability; but it 
was assumed that there would be no differ- 
ence in that respect. Then the court said 
that the groom was absolutely free from 
blame; he did nothing wrong but on the con- 
trary did his very best to avoid any accident. 
The misfortune happened through the horses 
being so startled by the dog that they ran 
away with tie groom and the defendant. 
Bramwell, B., very aptly put the matter thus: 
“If the plaintiff can in these circumstances 
maintain an action [ see no reason why she 
should not bring an action because a splash 
of mud in the ordinary course of driving was 
thrown upon her dress or got into her eye 
and so injured it. The fact is that for the 
convenience of mankind in carrying on the 
affairs of life, people as they go along public 
roads must expect or put up with such mis- 
chief, as reasonable care on the part of others 
can not avoid.’’ This last reason seems to 
exhaust the subject and render further re- 
marks superfluous. 

Another still more interesting case arising 
out of the involuntary mischiefs of animals 
is that of Tillett v. Ward.* The action was 
brought in a county court by a shopkeeper in 
Stamford, claiming damages for injuries 
caused by an ox belonging to the defendant. 
The ox was being driven through the street 
by two men in the employment of the defend- 
ant, as cattle are often driven especially on 
market days. There was no wantof care on 
the part of the drovers, but the ox suddenly 
became unmanageable, and before it could be 
stopped rushed into the open shop door of 
the plaintiff and did considerable damage. 
For this outrage the shopkeeper demanded 
damages, but the owner resisted on the 
ground that it could not be helped. The 
county court judge on his views of the au- 
thorities came to the conclusion that it was 
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the business of the drivers to take care that 
the ox did not enter into open shop doors, 
rather than the business of the shopkeeper to 
keep his shop shut, and he gave judgment for 
the plaintiff in £5 damages. A new trial was 
moved for, or rather judgment was sought to 
be entered for the defendant on the ground 
that as the county court judge admitted and 
assunied that there had been no negligence on 
the part of the drivers it was impossible to 
find their master liable. This was the view 
that the High Court very easily took of the 
case. The court said there was a distinction 
in the case of trespasses as between two ad- 
joining owners, and in the case of trespasses 
by cattle proceeding along the highway. In 
the former case if the cattle trespassed the 
usual inference was that they or their owner 
was in the wrong, and the damage could be 
recovered. But when the cattle were lawfully 
going along the highway and driven by per- 
sons with reasonable care there was no infer- 
ence of liability if the cattle happened to 
trespass. If mischief was done here in the 
course of the lawful driving, it seemed to arise 
from the fact of the shopkeeper not keeping 
his door shut. He knew, or ought te know, 
that cattle were often driven through the 
street, and he was bound to take the ordinary 
precaution against occasional trespasses or 
to take the risk. And this risk he had taken 
in the present case, and must be content to 
bear it. Accordingly the county court judg- 
ment was reversed, and judgment entered for 
the defendant. 

These cases merely illustrate what is the 
law as to the accidents that befall animals and 
their owners in the course of using the high- 
way. When animals driven along the high- 
way trespass they may be impounded damage 
feasant, though even in that case a reasonable 
opportunity of rescuing the cattle must be al- 
lowed. But as between private owners the 
case is often complicated by the element of 
some legal obligation to fence or repair fences 
on one side or the other, or because some 
contract intervenes to vary the liability. Thus 
in the case of Smith v. Cook,* the plaintiff 
was a farmer, who used to send cattle to be 
agisted by Cook, who had a farm in Plum- 
stead Marshes. One day Smith sent acolt to 
feed on Cook’s marsh, and a bull from a 
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neighboring farm crossed the ditch and gored 
the colt to death. There was no evidence that 
the bull was vicious, or that there was any 
negligence on the part of Cook in putting a 
colt along with cattle on the same marsh. An 
action being brought by Smith for the loss of 
his colt, the court held the defendant liable 
because he had contracted to keep the colt 
reasonably safe, and he ought to have guarded 
against the risk of a bull entering and doing 
damage. This liability therefore arose en- 
tirely out of the contract of agistment which 
involved a positive duty on the part of the 
agister to take this reasonable care, and thus 
he was held liable, though he had no knowl- 
edge of the danger caused by the neighbor- 
hood of the bull.—Justice of the Peace. 
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CHINESE IMMIGRATION— ACT OF MAY 6, 
1882. 


IN RE PONG AH LUNG. 





United States Circuit Court, District of California, 
September, 1883. 

The prohibition of immigration of Chinese labor- 
ers, contained in the act of Congress of May 6, 1883, 
extends to. and excludes, a person of Chinese race, 
though an English subject. 


In the Circuit Court of the United States for 
the District of California. In the matter of Pong 
Ah Lung, on habeas corpus. 

FIELD, Circuit Justice, delivered the opinion of 
the court: 

The petitioner sets forth that he is unlawfully 
restrained of his liberty and detained on board of 
the steamship Oceanic, by its captain, in the har- 
bor of San Francisco; that the alleged ground of 
his detention is that he comes within the act 
of Congress ot May 6, 1882, ‘*to execute certain 
treaty stipulations relating to Chinese. Petitioner 
is a Chinese by race, language and color, and 
has all the peculiarities of the subjects of China. 
He is also a laborer, but he was born on the island 
of Hong Kong after it was ceded to Great Britain. 
He claims, therefore, to be a British subject, and 
as such, exempt from the act of Congress. But 
for this fact of birth in the British dominions, it is 
conceded that he would be within the provisions 
of the act. Does this fact take him out of them? 
The answer to this question depends upon the 
meaning of the act and not upon the Government 
to which the petitioner owes allegiance. Un- 
doubtedly the courts will always construe legisla- 
tion in harmony with treaty stipulations, where 
its sole purpose is to carry those stipulations into 
effect. It will not be presumed, in the absence of 
clear language to that purport, that Congress in- 
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tended to disregard the requirements of a treaty 
with a foreign government or to abrogate any of 
its clauses. At the same time, an act of Congress 
must be construed according to its manifest in- 
tent, and so far as the courts are concerned, must 
be enforced. <A treaty isin its nature a contract 
between two nations, and by writers of public 
law is generally so treated, and not as having by 
itself the force of a legislative act. 

The Constitution of the United States, however, 
places both treaties and laws made in pursuance 
thereof, in the same category, and declares them 
to be the supreme law of the land. It has not 
given to either a paramount authority over the 
other. So far as a treaty operates by its own 
force without legislation, it is to be regarded by 
the courts as equivalent to a legislative act, but 
nothing further. If the subject to which it relates 
also falls within those upon which Oongress can 
act, its legislation may modify the provisions of 
the treaty or supersede them entirely. The im- 
migration of foreigners to the United States, and 
the conditions upon which they shall be permit- 
ted te remain, are subjects which may be matters 
of treaty stipulation, and also of congressional 
action. No treaty can abrogate the power of 
Congress in that respect. As said by Mr. Justice 
Curtis, in the case of Taylor v. Morton: ‘Inas- 
much as treaties must continue to operate as part 
of our municipal law, and be obeyed by the peo- 
ple, applied by the judiciary and executed by the 
President, while they continue unrepealed; and 
inasmuch as the power of repealing these munic- 
ipal laws must reside somewhere, and nobody 
other than Congress possesses it, then legislative 
power is applicable to such cases whenever they 
relate to subjects which the Constitution has 
placed under that legislative power.’’ 2 Curtis 
Circuit Court Reports, p. 458. An act of Congress, 
then, upon a subject within its legislative power, 
is as binding upon the courts as a treaty on the 
same subject. Both are binding, except as the 
latter conflicts or interferes with the other. If 
the nation with whom we have made the treaty 
objects to the action of the legislative department, 
it may present its complaint to the political de- 
partment and take such other measures as it may 
deem that justice to its own citizens or subjects 
requires. The courts can not heed such complaint 
nor refuse to give effect to the laws of Congress, 
however much they may seem to conflict with the 
stipulations of the treaty. Whether a treaty bas 
been violated by our Government in its legislative 
departments, so as to be the proper occasion of 
complaint by the foreign Government, is not a 
judicial question. To the courts it is simply the 
case of conflicting laws, the last modifying or su- 
perseding the former. 

The question then is, what is the true construc- 
tion of the restriction act? Whom does it em- 
brace? Some assistance in arriving ata correct 
eonclusion will be had by reference to the treaties 
with China and the circumstances leading to the 
passage of the act. In the fifth article of the 





treaty of July, 1868, commonly known as the Bur- 
lingame treaty, the contracting parties declaring 
that ‘‘they recognize the inherent and inalienable 
right of man to change his home and allegiance; 
and also the mutual advantage of the free migra- 
tion and emigration of their citizens and subjects 
respectively from one country to the other, for the 
purposes of curiosity, of trade, or as permanent 
residents.’’ In its sixth article they declare that 
‘citizens of the United States, visiting or residing 
in China, shall enjoy the same privileges, immu- 
nities or exemptions in respect to travel or resi- 
dence, as may there be enjoyed by the citizens or 
subjects of the most favored nation, and recipro- 
cally. Chinese subjects visiting or residing in the 
United States, shall enjoy the same privileges, 
immunities and exemptions in respect to travel or 
residence, as may be enjoyed by the citizens or 
subjects of the most favored nation.’”’ Before 
these articles were adopted, a great number of 
Chinese had immigrated to this State, and after 
their adoption, the immigration was largely in- 
creased. 

But notwithstanding the favorable provisions of 
the treaty, it was found impossible for them to as- 
similate with our people. Their physical charac- 
teristics and habits kept them as distinct and 
separate as though still living in China. They 
engaged in all the industries and pursuits of the 
State—they came in competition with white labor- 
ers in every direction; and their frugal habits, the 
absence of families, and their singular ability to 
live in narrow quarters without apparent injury 
to health, their contentment with the simplest 
fare, gave them in this competition great advan- 
tages over our laborers and mechanics. They 
could live with apparent comfort on what would 
prove almost starvation to white men. Our peo- 
ple are not content, and never should be, with the 
means of bare subsistence. They must have some 
things beyond this for the comforts of a home and 
the support of a family and the education of 
children. Competition with Chinese labor under 
the conditions mentioned, was necessarily irrita- 
ting and exasperating, and often led to serious 
collisions between persons of the two races. It 
was seen that without some restriction upon the 
immigration of Chinese, white laborers and me- 
chanics would be driven from the State. They 
looked, therefore, with great apprehensions to- 
wards the crowded millions of China and the ad- 
jacent islands in the Pacific, and felt that there 
was more than a possibility of those people com- 
ing in such multitudes as to make a residence here 
unendurable. It was perceived. by the most 
thoughtful men, looking to the possibilities of the 
future, that the immigration of the Chinese must 
be stopped if we must preserve this land for our 
people and their posterity, an protect the laborer 
from a competition degrading in its character and 
ruinous to his hopes of material and social ad- 
vancement. There went up, therefore, most ur- 
gent appeals from the Pacifle coast tu the Gov- 
ernment of the United States, to take such meas- 
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ures as would stop the further coming of Chinese 
laborers. The effect of these appeals was the 
sending of commissioners to China to negotiate 
for a modification of the treaty of 1868. 

The supplementary treaty of 1880 was the re- 
sult. This treaty authorizes legislation restricting 
the emigration of Chinese laborers to the United 
States whenever our Government should be of 
opinion that the coming of such laborers would 
affect, or threaten to affect, the interests of the 
country or endanger its good order, but expressly 
stipulating that its provisions should not apply to 
other classes going to the United States. The act 
of May 6, 1882, followed this new treaty, and in 
speaking of it in the case of the Chinese merchant 
which was before us last year, we said—referring 
to merchants as a class— that it was framed in 
supposed conformity with the provisions of the 
treaty, and that in the inhibitions which it im- 
poses upon the immigration of Chinese, there was 
no purpose expressed in terms to go beyond the 
limitations of the treaty. Undoubtedly, so far as 
the subjects of China are concerned, no purpose 
is shown by the act to go beyond those limitations, 
and that is all that was intended by language 
which has been supposed to have a broader mean- 
ing. It was felt necessary to obtain a modification 
of the treaty with China before legislating with 
reference to the immigration of Chinese. The 
Government of China, without such modification, 
would have had just ground of complaint. It was 
never supposed that any of the European Govern- 
ments,having within their possessions in the East, 
Chinese subjects, would make any complaint to 
their exclusion from our country. 

It was well known that the English colonies in 
Australia had either entirely excluded or had 
placed under very narrow restrictions the immi- 
gration of Chinese into them, without any objec- 
tion from the mother country. The complaints 
there from the conflict ot white with Chinese la- 
bor had been as deep and as strongly expressed as 
any which ever arose from this State. Legislation 
by Congress excluding or restricting the immi- 
gration weuld never have been so long delayed 
except from a desire not to offend the Chinese 
Government. No consideration was deemed nec- 
essary to the position of other governments with 
the respect to Chinese within their borders. So 
when the act ot Congress was passed it had a 
double purpose. It was to carry out, as its title 
indicates, certain treaty stipulations with China, 
and also to exclude Chinese laborers coming from 
any part of the world. Its framers knew, as we 
all know, that the Island of Hong Kong would 
pour Chinese laborers into our country every year 
in unnumbered thousands unless they also were 
covered by the restriction act. So the act de- 
clares in its first section that from and after the 
expiration of ninety days from its passage, and 
until the expiration of ten years, the coming of 
Chinese laborers to the United States, without 
any limitations of the country from which they 
might come, is suspended, and during such sus- 





pension it shall not be lawful for any Chinese 
laborer to come, or, having come, after the expi- 
ration of the ninety days, to remain within the 
United States, all Chinese laborers included. 

The second section makes it a misdemeanor, 
punishable by tine or imprisoonment, or both, for 
the master of a vessel to knowingly bring into the 
United States on his vessel, and land, or permit 
to be landed, any Chinese laborer from any foreign 
port or place. The language in these sections is 
sufficiently broad and comprehensive to embrace 
all Chinese laborers, without regard to the coun- 
try of which they may be subjects. And the 
twelfth section declares that any Chinese person 
found unlawfully within the United States shall 
be removed therefrom, by direction of the Presi- 
dent, to the country from whence he came; not 
necessarily to China, but the country from 
whence he came. Our attention has been called 
to a recent decision of Judges Lowell and Nelson, 
of the Circuit Court of the United States for the 
District of Massachusetts, in which a different 
conclusion was reached by them. Those judges 
considered that the act of Cougress was simply 
intended to give effect to the stipulations of the 
supplementary treaty. Undoubtedly, as already 
said, that was one of its objects. But it is very 
evident, both from the circumstances under which 
it was passed and from its language, that-it had a 
still further object. The construction which we 
give renders all its provisions consistent with 
each other. The whole purpose of the law to 
exclude Chinese laborers from the State would be 
defeated by any other construction. The release 
of the petitioner must be denied and he must be 
returned to the ship from which he was taken. 
And it was so ordered. 





WILL— DISTRIBUTION — PER STIRPES OR 
PER CAPITA. 





STOUTENBURGH v. MOORE. 





New Jersey Court of Chancery, May Term, 1883. 


A testator provided ‘‘all the rest and residue of my 
estate, real, personal and mixed, I give, devise and 
bequeath the income to my two sons, Robert and Ed- 
ward, to be equally divided between them during 
their lives, and at their death to be equally divided 
between my grandchildren, to them, their heirs and 
assigns.’? The estate consisted of both real and per- 
sonal property. He had but the two sons living at 
the time of making the will. They were both mar- 
ried, and both survived him. Edward is now dead, 
leaving a widow and one child. Robert survives and 
has fourchildren. Held, 

1, That upon the death of Edward his child was en- 
titled to a moiety of the estate absolutely; that Rob- 
ertwas entitled, during his lifetime, to the income of 
the other moiety, which, at his death, should be 
equally divided among his children. 

2. That the trust created by the will, to invest the 
residue, to pay over the interest, to sell and convey 
any or allof the real estate at discretion, and to keep 
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it in repair, isan active one, and does not devolve on 
an administrator with the will annexed. 


Bill for construction of will. On final hearing. 

John Whitehead, for complainant; John W. Tay- 

or, for defendants. 

The CHANCELLOR: 

Robert C. Stoutenburgh, deceased, late of the 
city of Newark, by his will, provided as follows: 
*-All the rest and residue of my estate, real, per- 
sonal and mixed, I give, devise and bequeath the 
income to my two sons, Robert and Edward R., 
to be equally divided between them during their 
lives, and at their death to be equally divided be- 
tween my grandchildren, to them, their heirs and 
assigns; this provision being intended to take the 
place of any division or provision for them here- 
tofore made or proposed by me.” 

The testator’s estate consisted of both real and 
personal property. He had but the two children 
living at the time of making the will. They were 
both married. Both survived him. Edward is 
dead. He left a widow and one child, the com- 
plainant. Robert survives and has four children. 
The questions presented are: What is the interest 
of R.in the residue, and what is the interest of 
the grandchildren of the testator therein? Rob- 
ert claims that he is entitled, by virtue of an im- 
plied cross-remainder, to the whole of the in- 
come for his life, and that the residue is not di- 
visible until his death; and his children claim 
that whenever it is divided it is to be divided, 
per capita, among all the grandchildren—his chil- 
dren and the child of his brother Edward. On 
behalf of the complainant, the child of Edward, 
it is claimed that the gift to Robert was only half 
of the income of the residue, in any event, and 
that on the death of Edward the residue was di- 
visible into two shares, one of which went at 
once to her, and that on the death of Robert the 
other share will go to his children. 

The testator, by the will, gave the income of the 
residue to his two sons, to be equally divided be- 
tween them during their lives. They made them 
tenants in common of the income, and they had 
no right of survivorship. Woolston v. Beck, 7 
Stew. Eq. 74; Wills v. Wills, L. R. (20 Eq.) 342. 
Our statute provides that no estate, after the pass- 
ing of the act (February 4, 1812) shall be consid- 
ered and adjudged to bean estate in joint ten- 
ancy, except it be expressly set forth in the grant 
or devise creating such estate, that it is the inten- 
tion of the parties to create an estate in joint ten- 
ancy, and not an estate of tenancy in common, 
any law, usage or decision theretofore made to 
the contrary notwithstanding. Rev. p. 167. 
Neither of the sons had a right, under the will, to 
more than one-half of the income in any event, 
and when one of them died the principal was to 
be divided, for I am of opinion that by the term 
‘sat their death” the testator meant at the death 
of them respectively, not at the death of the sur- 
vivor. 

I, is urged on behalf of Robert's children that 





the testator having designated the persons who 
are to take the residu2as his grandchildren—by 
their relationship to him—all those persons who 
are within the description are, by the rules of 
construction, entitled to take it equally. But the 
rules of construction must give way to the evi- 
idence of a contrary intention. [f the testator 
intended, as I think he did, that at the death of 
one of his sons the residue should be divided, and 
the share of which the decedent had the use go 
over at once te the persons for whom the testator 
intended it, he must have intended that the resi- 
due be divided among his grandchildren per 
stirpes, for all of his grandchildren might not then 
have been born, and it could not be known how 
many there would be until the death of his sur- 
viving son. 

The design of the testator and the scheme of 
the will were to provide, in the first place, for his 
sons for life, and then, as they should die, for 
their respective families of children. He does 
not say that on the death of one of his sons the 
share of the decedent shall go to all of his (the 
testator’s) grandchildren, but ‘‘at their’ (his 
sons’) ‘‘death,’’ the residue is to be divided be- 
tween his grandchildren. He certainly intended 
that at the respective deaths of his sons the shares 
of the residue, of which he gave them respect- 
ively the income, should go over; for he directs 
that ‘‘at their death,’’ by which he meant their 
respective deaths, the residue shall be divided be- 
tween his grandchildren. If it be suggested that 
he may have intended that from the death of one 
of his sons, one-half of the residue shall be kept 
invested until the death of the survivor, and the 
income paid until that event to the grandchildren 
in equal shares— a provision which would give to 
the surviving son one-half of the income of the 
residue for his life,and, as matters now stand, until 
his death to his children in their own right, four- 
fifths of the other half, and the remaining fifth to 
the child of the decedent—it is enough to say that 
there is no evidence of an intention to make any 


/ such provision. If the residue is to be divided on 


the death of the first decedent, and one-half is to. 
be held to await the death of the survivor before 
any distribution is made, then the decedent’s 
child will be left without any provision whatever 
until the death of her uncle, whom, of course, she 
may not survive. He, of course, did not suppose 
that both of his sons would die at the same mo- 
ment of time, and he therefore contemplated a 
survivorship. He intended to divide the residue 
of his estate between his sons, giving to each the 
use of half for life; the share of each to go, at 
his death, to his children, to whom he refers, not 
by their relationship to his sons, but by their re- 
lationship to himself. Had he intended that on 
the death of one of his sons the survivor should 
have the income of the whole of the residue, and 
the child or children of the decedent nothing un- 
til the death of the surviving son, he most proba- 
bly would have said so. It is equally reasonable 
to presume that if he had intended that on the: 
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death of one of his sons there should be a division 
of one-half of the residue among all his grand- 
children then living, he would have said so. He 
surely never intended that the children of the 
first decedent should not only be deprived of the 
benefit of their father’s share of the income by 
his death, but of all benefit of his estate until the 
death of their uncle. Nor is the use of the word 
**between,”* in this will, without significance. The 
janguage is, ‘‘and at their death to be equally di- 
vided between’? (not among) ‘‘ my grandchil- 
dren.’’? The word *“‘between’’ is commonly used 
in reference to two only, and there is some evi- 
dence in the use of the word here of the intention 
to divide among two families of children. It is 
asif the testator had said, I give the income of 
the residue to my two sons for life, to be equally 
divided between their families of children. This 
case differs in no material respect from the case 
of Wills v. Wills, above cited. There there was 
a bequest of the residue, the interest thereof to be 
paid to the testator’s sons, Charles and John, 
equally, for their natural lives, and at their death 
the principal to be divided equally between the 
children of Charles and John. The testator died, 
leaving the two sons surviving him. Oneof them 
died, leaving five children. The other sur- 
vived, and the question was between the chil- 
dren of the two as to their respective interests in 
the moiety of the income whereof the deceased 
son was entitled during his life. The master of 
the rolls, Sir George Jessel, held that the words 
**at their death,’ meant at their respective deaths, 
and that on the death of one son the moiety to 
the interest of which he was entitled became di- 
visible among the children. The only difference 
Setween the case in hand and that case is, that 
here the testator provides for the division of the 
principal, not between the children of his sons, as 
in that case, but between his grandchildren. In 
this case, however, the testator had no grand- 
children, except the children of these two sons, 
nor any other living children, except those two 
sons. This difference between the two cases is not 
enough to constitute a distinction. In Loring v. 
Coolidge, 99 Mass. 191, cited by the defendant’s 
counsel, where a testatrix gave the income of the 
residue equally to her brother and sister during 
their natural lives, and at their death to her 
nephews and nieces then surviving; and the 
brother died after the death of the testatrix, leav- 
ing the sister surviving, it was held that the whole 
income of the residue was payable after the death 
of the brother w the sister until her death; and 
that the gift over in remainder to the nephews 
and nieces was not to take effect until her death, 
and that the nephews and nieces then took per 
capita. In that case the primury provision of the 
gift of the income was not to the testatrix’s chil- 
dren, but to her brother and sister, and none of 
the nephews and nieces, to whom the principal 
was given, were the children of the brother or 
sister. The court says that the agreed fact that 
none of the nephews or nieces were children of 





either of the beneficiaries for life, tend to confirm 
the interpretation that the principal was to be di- 
vided per capita among the nephews and nieces, 
as in accordance with the probable intent of the 
testatrix. If the fact had been that the nephews 
and nieces, among whom the division was to be 
made, were the children of the beneficiaries for 
life, it would certainly have been a circumstance 
worthy of being;taken into consideration in as- 
certaining the probable intention of the testatrix 
in the provision for the distribution of the prin- 
cipal, and I think that the fact that the grand- 
children, to whom the corpus of the residue is 
given in this case, are none other than the chil- 
dren of the two sons, is ot importance in de- 
termining the intention of the testator as to the 
division of the residue “between” his grand- 
children. Iam clearly of opinion that the testa- 
tor did not intend to give to the surviving son the 
income of the whole of the residue for his life, but 
intended that after the death of his brother he 
should still have only the income of one-half, 
and that upon the death of the first decedent the 
principal should be divided, and the decedent’s 
child or children take one-half of it; and that on 
the death of the survivor his children should take 
the other. The testator has expressed his wishes 
with great brevity and eonciseness, so much so 
as, perhaps, to render his intention somewhat ob- 
scure. If it is doubtful whether he intended the 
distribution among his grandchildren to be per 
stirpes or per capita, the court should adopt a con- 
struction in favor of the former method, not only 
as being most probable in accordance with his in- 
tention, but also as being in accordance with the 
policy of the law. The residue should be di- 
vided at of the death of Edward, and one-half 
of it, with the interest thereon since his death, 
goes to the complainant. 

Another question is propounded, viz., whether 
the trust created by the will can be executed by 
the administrator with the will annexed. The 
trust is an active one toinvest the residue and pay 
over the interest, to sell and convey, at the dis- 
cretion of the executors or the survivor of them, 
as they or he should think for the best interests of 
the estate, so much and such parts of the real es- 
tate as they or he should think best, and to keep 
the premises remaining unsold in good and sufli- 
cient repair. It does not devolve on the admin- 
istrator. Brush v. Young,4 Dutch. 237; Lan- 
ning v. Sisters of St. Francis, 8 Stew. Eq. 392. 


NotTe.—A gift of personal property to two or 
more constitutes a joint tenancy, and is not within 
the statute requiring express words to create a 
joint tenancy. Rev. p. 167, sec. 78; Putuam v. 
Putnam, 4 Bradf. 308; De Camp v. Hall, 42 Vt. 
483; Gilbert v. Richards, 7 Vt. 203; Freeman on 
Partition, secs. 23, 41; Crossfield v. Such, 22 E. 
L. & Eq. 555. See Stevens v. Bowers, 1 Harr. 16; 
Lippincott v. Stokes, 2 Hal. Ch. 122. 

As to several mortgagees, see Freeman on Par- 
tition, sec. 42; 1 Jones on Mort., secs. 35, 704; 
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also, Kinsley v. Abbott, 19 Me. 430; Lannay v. 
Wilson, 30 Md. 536. 

In Slater v. Carew, 2 Mod. 19, the condition of 
a bond was to pay to Thomas and Dorothy, his 
wife, during their two lives. On the death of the 
husband the payment was held not to continue to 
the wife. 

In Farrington’s Case, 1 Dyer, 67a, a lease for 
years was made to two, provided that “if the 
said lessees die within the term it shall cease.” 
The tenants partitioned, and one of them aliened 
his part and died. Held. his grantees should hold 
during the life of the survivor. 

In Douglas v. Parsons, 22 Ohio St. 526, on an 
agreement t? pay R. A. G. and A. G., his wife, 
$66 annually, during their natural lives, the wife 
surviving was held entitled to the annuity as long 
as she lived. 

In Merrill v. Bickford,65 Me. 118, an annuity 
payable to T. during the natural lives of T. and 
his present wife, was held to continue on the 
death of T., leaving his ‘‘present’’ wife surviving, 
but not to be payable to her. 

In Townley v. Bolton, 1 Myl. & K. 148, a testa- 
trix gave £50 to her sister and her said sister’s 
husband, for their joint lives, and after their de- 
cease to her nephew. The husband survived the 
sister, and was held entitled to the £50 for his 
life. 

In McDermott v. Wallace, 5 Beay. 142, under 
a gift to A and B of the annual sum of £12, to be 
equally divided during their lives, after which to 
goto C: Held, that B surviving A for ten years 
was entitled to the £12 during that time. 

In Smith v. Oakes, 14 Sim. 122, an annuity was 
given to a husband and wife, during their joint 
and natural lives; the husband surviving was held 
entitled for his life. 

In Jackson v. Luquere, 5 Cow. 221, under a de- 
vise to two daughters, ‘to be equally divided be- 
tween them, share and share alike, and to be to 
them for and during their natwral life, and after 
their death then to be to their and each of their 
children, and to be divided between them, share 
and share alike:’* Held, on the death of one 
daughter, that her share vested in her children 
immediately, per stérpes. 

In Brudnell’s Case, 5 Co. 9, it was resolved that 
if a lease be made to A during the lives of B and 
C, and B die, A shall hold during C’s lifetime. 
Also, Day v. Day, Kay, 703. 

In Malcomb v. Martin, 3 Bro. C. C. 51, the gift 
was to the children of J. G. and Mrs. L. for life, 
and then the principal to be divided among the 
grandchildren of J. G. and Mrs. L. J. G. died 
before the testator, leaving only grandchildren: 
Held, that the children of Mrs. L. took the entire 
interest during their lives. 

In Pearce v. Edmeades, 3 Y. & C. Exch. 246, 
the gift was to E and G during their respective 
lives in equal shares, and after the decease of the 
said E and G unto and between the children of E 
and G, and it was held that G, who survived E,was 
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entitled to the whole interest during her lifetime. 
See Doe v. Royle, 13 Q. B. 100. 

In Taniere v. Pearkes,2 S. & 8S. 983, under a 
legacy of £600 to F, and at her death to her two 
daughters in equal shares, and at their death to 
their children; one of their daughters having 
died without children: Held, that the children of 
the other daughter took only their mother’s share. 

In Willes v. Douglas, 10 Beav. 47, under a gift 
in trust, to be equally divided between A, B and 
C, separate from their husbands and for their sole 
use, and at ‘‘their’’ decease to be divided amongst 
‘their’? daughters: Held, that on the several 
deaths of A, B and ©, their respective shares 
went to their daughters. 

In Abrey v. Newman, 16 Beav. 431, a bequest 
was to be equally divided between A and wife and 
B and wife, for the period of their natural lives, 
after which to be equally divided between their 
children, ‘‘that is to say, the children of A and 
B above mentioned.’’ A and his wife were both 
dead, leaving children, and B’s wife was also 
dead, leaving B and children surviving. Held, 
that on the death of A and his wife their share 
was divisible among the childrenof A and B. 

In Drakeley’s Estate, 19 Beav. 395, a testator 
gave annuity to A for life, and the income of the 
residue to B and C ‘during their lives as tenants 
in common.” with gifts over to B and C’s re- 
spective children after the deaths of A, B and C. 
After the death of B,C was held entitled to only 
one-half of the income of the residue for life. 

In Swan v. Holmes, 19 Beav. 471, a bequest of 
the interest of one property was given to two sis- 
ters, and of another property to a female cousin, 
and “in case of the death ef the above three fe- 
males,’* over. Held, that the gift over took effect 
on the death of each female. 

In Sarel v. Sarel, 23 Beav. 87, under a bequest 
of a moiety of a residue to A for life, and of the 
other moiety to B for life, ‘‘and from, and imme- 
diately after the decease of A and B,”’ to stand 
possessed ‘‘of all my personal estate,’’ in trust for 
eight grandchildren, on the death of A, leaving 
B still living: Held, that A’s moiety became di- 
vieible among the grandchildren. Also, Turner 
v. Whittaker, Id. 196; Archer v. Legg, 31 Beav. 
187; Bryan v. Twigg, L. R. (3 Ch. App.) 183. 

In Ewington v. Fenn, 16 Jur. 398, under a be- 
quest of personalty to trustees, to pay the income 
to A and B, for their lives, and after the decease 
and failure of issue of A and B, to continue the 
payments to any husbands A and B might respect- 
ively have, during the life of such husband, and 
after the respective husbands’ deaths then the 
whole to C, A died without leaving a husband or 
issue: Held, that C took A’s share immediately. 

In Larenck’s Estate, 18 Jur. 304, J L gave to 
his niece, C B, and his nephew, J ‘T, all his houses, 
ete.. “each to enjéy one-half during their lives, 
and at their decease, the said premises to go to 
their children.”” J L died in 1786, and JT died 
in 1804, without children and intestate, leaving C 
B, his own and also J L’s heir-at- law. CB had 








316 





THE CENTRAL LAW JOURNAL. 








thirteen children, of whom six survived her. She 
devised all her interest in the premises to her 
daughter, J. B. Held, that C B’s children took 
her moiety, and her devisee, J B, took J T’s moiety 
which came to C B as J T’s heir-at-law. 

[a Wills v. Wills, L. R. (20 Eq.) 342, under a 
bequest of residue, the interest thereof to be paid 
to C and J, equally, for their lives, and at their 
death, the principal to be divided between the 
children of C and J. Held, that the words, ‘at 
their death,’’ meant at their respective deaths, 
and that the principal of C’s moiety, at C’s death, 
went to his children. 

In Woolston v. Beck, 7,Stew. Eq. 74, a testator 
gave the use of his farm to histwo daughters for 
life, S to have two-thirds of the income, and K 
one-third, ‘‘and after the decease of my two 
daughters,” to their childreninfee. S died, leav- 
ing children. Held, that K was entitled to only 
one-third of the income, and 8’s children to the 
possession of two-thirds of the remainder. 

In Putnam vy. Gleason, 99 Mass. 454, a testator 
devised ‘“‘to my two daughters, P and G, for the 
term of their natural lives, all my real estate, to 
be held by them to their own use and behoof 
during life, as tenants in common, and at their 
death to their heirs and assigns.’’ Held, that the 
remainder in G’s interest vested at her death in 
her heirs-at-law. See Briggs v. Wade, 124 Mass. 
380. 

In Vreeland v. Van Ryper, 2 C. E. Gr. 133, un- 
der a devise: “I do give the residue of my real 
estate to my children, share and share alike; but 
the shares which may fall to my sons George and 
Michael,I do give to them only during their natural 
lives, and after their death, to go to their chil- 
dren, share and share alike,” ete. George died 
leaving no issue. Held, that testator died intes- 
tate as to his share. See, further, Freem. on Par- 
tition, secs. 23 -28. 

JOHN H. STEWART. 
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FRAUD—SALE OF MORTGAGE AFTER 
PARTIAL RELEASE. 


POTTER y. TAGGART. 





Supreme Court of Wisconsin, September 25,1883. 


1. Where a mortgagee sells and assumes to transfer 
to another a mortgage security on a tract of land,and 
he has released a part of the land from the mortgage, 
and he knows that the party to whom he transfers the 
mortgage supposes that he is getting a mortgage in- 
terest on the whole tract, it is his duty to inform him 
of the release, and the concealment of its existence 
will be a fraud, and entitle the party deceived to re- 
scind the contract upon discovering the fraud, and 
sue for the recovery of the money paid by him for the 
assignment of the mortgage. 


2. In such a case, in the absence of proof on the 
part of defendant that the land subject to the 
mortgage was adequate security for the amount of 





the mortgage, it will be presumed that it was inade- 
quate. 

3. The right of plaintiff to rescind the contract, 
and sue for the amount paid by him, is not defeated 
by his failure to return to defendant the amount of 
interest received by him from the mortgagor; but in 
estimating the amount of damages to which he is en- 
titled, the interest so retained should be deducted 
from the amount paid for the securities, with inter- 
est at seven per cent. thereon, and judgment en- 
tered for the balance. 


Appeal from the circuit court, Fond du Lac 
county. 

This action was brought to recover the consid- 
eration paid by plaintiff fora certain note and 
mortgage which he had theretofore purchased 
of the defendant. It came to this court on an ap- 
peal from a judgment for the defendant, entered 
pursuant to a ruling of the circuit court sustaining 
a dethurrer ore tenus to the complaint. It was 
held on that appeal that the complaint states a 
cause of action, and the judgment was reversed. 
54 Wis. 395; s. c., 11 N. W. Rep. 678. The plead- 
ings are fully stated in the report on that appeal, 
and it is unnecessary to repeat the statement here. 
The cause has since been tried, and the jury re- 
turned a special verdict in the form of questions 
and answers, as follows: 1. ‘*Did the defendant, 
at the time he sold the note and mortgage de- 
scribed in the complaint, fraudulently conceal 
from the plaintiff the fact that 22 acres of land had 
been released from the operation of said mortgage? 
Answer. Yes. 2. If you answer the last question 
in the affirmative, was the plaintiff deceived and 
misled by such concealment, and thereby induced 
to purchase said note and mortgage? A. Yes. 3. 
Did the plaintiff, when he was the owner of the 
note and mortgage, and before the commence- 
ment of this action, offer to return said note and 
mortgage to the defendant? A. Yes. 4. In case 
you answer yes to the last question, then when 
such offer to return said note and mortgage was 
made by the plaintiff, did the defendant refuse to 
do anything about the matter? A. Yes. 5. If 
you answer yes to the third question, then state 
the date when such offer to return was made. A. 
About the twentieth day of September, 1879. 6. 
Did the plaintiff, in February or March, 1879, as- 
certain and know that 22 acres of the mortgaged 
premises had been released from the operation of 
the mortgage described in the complaint? A. 
No.”’ Thereupon each party moved, on the re- 
cords, files, evidence, and verdict, for judgment 
against the other party. The motion of the de- 
fendant was granted, and judgment was entered 
against the plaintiff, dismissing his complaint on 
the merits, with costs. The testimony is stated in 
the opinion. The plaintiff appeals from the judg- 
ment. 

W. W. D. Turner and Geo. HE. Sutherland, for 
appellant; C. W. Felker, for respondent, 

Lyon, J., delivered the opinion of the court: 

The mortgaged premises consist of 68 1-10 acres 
of marsh land in the county of Winnebago. The 
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same land was conveyed by the defendant to J. 
W. Sanders, the mortgagor, by a deed bearing 
even date with the mortgage, and probably the 
mortgage was given for some part or the whole of 
the purchase money. The date of these instru- 
ments is May 22, 1873. June 4th in the same year 
Sanders conveyed about 22 acres of the mortgaged 
land to Jackson for $125.55. Jackson gave his 
note for that amount, which was delivered to the 
defendant, who indorsed it on the note of Sanders 
under date of June 6, 1873, on which day the de- 
fendant executed a release of the 22 acres from 
from the lien of the mortgage, and the sume was 
recorded in the proper register’s office immedi- 
ately thereafter. The contract for the purchase 
and sale of the note and mortgage was made in 
Ripon, Fond du Lac county, where both parties 
resided. The consideration paid by plaintiff for 
the securities was a little more than $400. The 
purchase was made in April, 1877. The plaintiff 
collected two years’ interest on Sanders’ note, 
and in the spring of 1879 sold the securities to one 
Keenan for about $400. Keenan having learned 
the 22 acres had been released, applied to the 
plaintiff in the fall of that year to take back the 
note and mortgage. The plaintiff thereupon 
took them back or repurchased them, Keenan 
making a discount of about $25 from the sum he 
paid for them. The facts above stated are not 
controverted. Other testimony in the case (al- 
though disputed) tends to prove that the defend- 
ant never informed plaintiff of the release, and 
the latter had no knowledge of its existence until 
the fall of 1879, and that in the negotiations for 
the purchase of the note and mortgage defendant 
told plaintiff that the land was govd for $700, 
and would sell for that at any time; also that 
Sanders was as good as one Almon Osborne for all 
he promised to pay. The plaintiff testified in sub- 
stance that he made the purchase on the faith of 
those representations. 

The testimony further tends to prove that in 
September, 1879, and after he had purchased the 
securities of Keenan, he took them to the defend- 
ant and requested him to take them back andgive 
him something else for them, which the defend- 
ant did not do, but refused to do anything. Also 
that Keenan and plaintiff together made a similar 
request of the defendant a few days earlier, and 
before such repurchase, with the same result; and 
that the defendant’s attention was then called to 
the fact, as the basis of such request, that he had 
released the twenty-two acres. The only testi- 
mony tending to show that the plaintiff was in- 
formed of the release at any time after he had 
purchased the note and mortgage until Keenan 
gave him the information in the fall of 1878, is 
that of Sanders, who testified that he so informed 
the plaintiff early in that year. This the plaintiff, 
in his testimony, denied. Aside from the finding 
of fraud (which will presently be considered), we 
think the facts proved, and which the testimony 


tended to prove, as above stated, are sufficient to 
sustain the special findings of the jury. 





The facts established by the verdict and undis- 
puted evidence, and which are, therefore, verities 
in the case, are these: ‘The defendant, when he 
sold and transferred the note and mortgage to the 
plaintiff, concealed from the plaintiff that he had 
released the twenty-two acres of the mortaged 
land from the lien of the mortgage, and the'plaint- 
iff was deceived and misled by such concealment, 
and was thereby induced to make the purchase. 
In September, 1879, the plaintiff, when he was the 
owner thereof, offered to return the note and 
mortgage to the defendant, because of such re- 
lease, but the latter retused to accept a return 
thereof, or to do anything about the matter. The 
testimony of Sanders as to the information he 
gave the plaintiff of the existence of the release is 
not true, and hence the plaintiff had no notice of 
the release until he was informed of it by Keenan 
in the fall of 1879. 

Does the testimony support the finding of the 
jury that the concealment by the defendant of the 
release wasfraudulent? The transaction between 
the parties was had out of the county in which 
the mortgaged land is situated. There was no 
convenient opportunity to examine the records in 
the proper register’s office, and there was nothing 
on the face of the papers to raise even a suspicion 
that the mortgage was not a lien upon the whole 
of the sixty-eight-acre lot described init. The 
plaintiff had the right to believe that it covered 
the whole lot. He was solicitous about the secu- 
rity he was getting, as will appear by the follow- 
ing quotation from his testimony: ‘Mr. Taggart 
and Mr. Hall came to my house. They presented 
the note and papers for me to see. There was 
some informality about the note, and caused some 
talk. I told Mr. Taggart if it was a straight num- 
ber one concern I would purchase it, but I did not 
want to purchase anything that was not. He said 
Mr. Sanders was as good as Almon Osborne for 
all he would promise for. He said the land was 
good for $700, and would sell for that any day. 
With his recommendation I concluded to buy it, 
but I said, before I came to that conclusion, if it 
was good for the $500, it ought to be good with 
the $125 paid on it, and concluded to take it. * * 
I took the note and mortgage with their recom- 
mendation,—with his recommendation.”’ If to 
sustain the verdict it is essential that this testimo- 
ny be true, it will be presumed that the jury be- 
lieved it to be true. These circumstances were 
sufficient to apprise the defendant that the plaint- 
iff supposed he was buying a mortgage security 
covering sixty-eight acres of land. Instead of in- 
forming him that it only covered about forty-six 
acres, as good faith required the defendant to do, 
he transferred to the plaintiff, in form, a mort- 
gage apparently covering the whole lot, leaving 
the latter to find out in some other manner that 
nearly one-third of the apparent security had 
long before been destroyed by the defendant. A 
concealment under such circumstances, as ground 
for rescinding the contract, is equivalent to a rep- 
resentation that the mortgage was actually a lien 
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upon the sixty-eight acres. If one sells two 
horses as his own, knowing that he owns but 
one of them, and has no right to selt the other, 
and knowing, also, that the buyer believes 
he owns both, he commits a fraud on thej 
buyer, who gets title to but one horse under the 
purchase, even though he made no express repre- 
sentation that he owned both horses. Dealing 
with the property as his own is equivalent to a 
representation of ownership. The same principle 
applies here. The defendant sold and assumed 
to transfer to the plaintiff a mortgage security on 
sixty-eight acres of land. He owned such secu- 
rity on but forty-six acres, and could transfer on- 
ly that. He knew the plaintiff supposed he was 
getting a mortgage interest on the whole sixty- 
eight acres; yet he kept silent. It was his duty 
to speak, and the concealment of the existence of 
the release was a fraud upon the plaintiff. 

Our conclusion is, that all of the special findings 
are supported by the testimony, and hence that 
none of them should be disturbed. 

The next question is, was the defendant entitled 
to judgment on the verdict and undisputed evi- 
dence in the case? I[t was insisted by the learned 
counsel for the defendant, in his argument, that 
the plaintiff had no right to rescind the contract 
of purchase of the securities, and hence could not 
maintain an action against the defendant to re- 
cover the consideration paid therefor, unless he 
showed that he suffered damage by reason of the 
defendant’s fraudulent concealment of the re- 
lease; and further, that such damage could only 
be shown by proof that the forty-six acres not re- 
leased is an inadequate security for the mortgage 
debt. Counsel assume that no such proof was 
given or offered. 

A contract may be rescinded on account of 
fraud, or because there is a complete difference in 
substance between the thing bargained for and 
that obtained under the contract. 2 Chit. Cont. 
1089. Here the plaintiff rescinded the contract 
on account of fraud. It may be conceded that the 
false and fraudulent representation or conceal- 
ment must be of a material fact on which the party 
relied and had a right to rely, to authorize a re- 
scission of the contract. 6 Wait, Pr. 179, and 
cases cited. Were this a purchase of sixty-eight 
acres of land instead of a mortgage upon the same 
land, and had the defendant produced a patent 
from the Unitel States to himself for sixty-eight 
acres (upon the faith of which the plaintiff pur- 
chased), concealing the fact, of which he knew 
the plaintiff was ignorant, that he had conveyed 
to another twenty-two acres of the land, the deed 
of which had been duly recorded, no one will 
question that this would be not only a fraud, 
but a fraud in respect to a material fact, and that 
the purchaser might rescind by an offer to recon- 
vey, and thereupon recover back the considera- 
tion paid. What possible difference can it make 
in the application of the principle that the pur- 
chase was of a mortgage interest in the land in- 
stead of the fee? It is no answer to say that if 





the mortgage debtor is solvent, or if the forty- 
six acres is adequate security for the mortgage 
debt, the plaintiff is not injured, and therefore 
can not rescind the contract of purchase. A man 
is entitled to have what he eontraets for. If he 
fails in any material particular, through the fraud 
of the other contracting party, to get what he 
bargained for, he may rescind the contract and 
recover back what he has paid onit. The failure 
of the plaintiff to obtain by his purchase a mort- 
gage interest in the twenty-two acres released, to 
which he was entitled under his contract, is ma- 
terial. He did not alone contract with reference 
to the pecuniary responsibility of Sanders, or 
with reference to the value of forty-six acres of 
the land mortgaged. He purchased the note of 
Sanders, and a mortgage interest co-extensive 
with the note, in the whole sixty-eight acres. 
This he was entitled to have, and he was induced 
to make the purchase by the fact that he believed 
that he was getting all that he bought. It is a 
fair deduction from the verdict that he would not 
have made the purchase had he known of the re- 
lease. He was keptin ignorance of the release by 
the fraud of the defendant. To deny the right of 
rescission in such a case would be to hold the 
plaintiff to a position into which he was drawn 
by the fraud of the defendant, and to force him to 
accept as a satisfaction of the defendant’s obliga- 
tion under the contract which the parties made, a 
consideration which he never agreed to accept, 
and which he would not have accepted had it 
been proposed to him. 

The right of rescission in such a case seems so 
plain, and so well grounded in principle, that we 
cannot hold against it but upon the most satisfac- 
tory authority. We have been referred to no case 
which denies that right, merely because the sub- 
ject of the purchase was a mortgage interest in- 
stead of the fee, and avery diligent search has 
failed to disclose such a case. In an action by 
mortgagee against mortgagor, to enjoin the latter 
from committing waste on the mortgaged prem- 
ises, the question of adequacy of security is in- 
volved, but even in that case the question of the 
solvency or insolvency of the mortgage debter is 
not material. Fairbank v. Cadworth, 33 Wis. 358. 
Cases of that kind rests upon entirely different 
grounds. In those cases all that the court as- 
sumes to do is to protect the security ; in cases like 
this it holds the parties to the contract which 
they make, and protects an injured party from 
the fraud of the other. But assuming that the 
plaintiff had no right to rescind if the 46 acres 
was adequate security for the mortgage debt, 
and that the burden was upon him to show the 
security inadequate, it by no means follows that 
the defendantis entitled to judgment. It appears 
that the 22 acres released was sold to Jackson for 
$125. Defendant testified that ‘‘this $125 was for 
the purchase price of the land released.’”’ The 
price for which it sold is some evidence of its 
value. Inthe absence of any other evidence on 
the subject the price may fairly be considered the 
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value of the land. The defendant was satisfied 
with the sale, else he would not have been likely 
to receive the proceeds of the sale and release the 
land sold from the lien of the mortgage. More- 
over the 68 acres was all marsh land. In the 
light of common observation and experience, it 
may well be presumed, in the absence of testimony 
to the contrary, that there is no material difference 
in the value of the land, acre by acre. There is 
no evidence to the contrary. True, the mortga- 
gor, Sanders, testified that the land ‘is not at all 
about the same quality.’? That is probably true 
of any tract of land of the same extent. Buta 
difference in quality does not necessarily affect 
the value of different acres. Different qualities 
of land may have the same market values. In 
short, there is nothing in the testimony to over- 
throw the presumption that the value per acre of 
the land released, and of that not released, is 
about equal. There is no suggestion of any im- 
provements upon the land, or of the existence of 
any physical or other conditions which render one 
portion of the tract more valuable per acre than 
another. 

Taking the price of the twenty-two acres as the 
basis for computing the value of the remainder of 
the land, we find the value of the forty-six acres 
is about $260. Were it worth twice that sum it 
would not be adequate security for the mortgage 
debt. Were the question of adequate security the 
controlling one in the case, we should be con- 
strained to hold that a prima faeie case of inade- 
quacy is made in the proofs, thus casting upon 
the defendant the burden of showing the security 
suflicient. This he has not attempted to do, and 
it stands proved by the testimony, and the legal 
and reasonable inferences from the facts proved, 
that the forty-six acres was inadequate security 
for the mortgage debt. It is to be observed fur- 
ther, that under the charge of the court, the jury 
must have so found. 

In submitting to the jury the question of fraud, 
the learned circuit judge instructed them as fol- 
lows: “If the release of this land was material to 
the contract of sale—if the release lessens or ma- 
terially affects the value of the note and mortgage 
as security—then the defendant was bound to dis- 
close the fact’ of the release to the plaintiff, and 
the failure to do so would be a fraudulent con- 
cealment. But if the release was not material to 
the contract, did not lessen or materially affect 
the value of the security, then, although he may 
not have communicated the faet to the plaintiff, 
he cannot be charged with frand in the econceal- 
ment.’? Under this instruction the jory must 
have found that the release materially lessened 
the value of the note, or they could not well 
have found the concealment frandulent. ‘This is 


substantially equivalent to a tinding that the 46 
acres was inadequate security for the note, other- 
wise they could not well have found thatthe value 
of the note was materially lessened by the release. 

Counsel for the defendant predicates an argu- 
ment upon the omission of the plaintiff to pay, to 





the defendant, the $75 of interest which he col- 
lected while he held them. It is claimed that this 
omission if fatal to the plaintiff’s right to rescind, 
and to sustain the position the familiar rule is in- 
voked that a party electing to rescind must re- 
scind in toto.and must place the other party elect- 
ing to rescind in statu quo. If he has received 
anything under the contract he must restore it, 
whether it be property or securities. Cooley, 
Torts, 504. 

When the plaintiff received the securities there 
was due upon them less than $520. When he of- 
fered to return them there was due upon them, af- 
ter deducting the $75 of interest he collected, 
$530. He therefore offered to return all that he 
had received from the defendant under the pur- 
chase. If the purchaser of a horse uses the ani- 
mal a week, and then upon discovering some 
fraud in the sale seeks to rescind by offering to 
return the animal, it would be as reasonable to re- 
quire him to tender compensation for such use, as 
to require the plaintiff to pay over the $75 as a 
condition to his right to rescind. It will not be 
contended thatany such tender is necessary in the 
case supposed. Moreover, it would be absurd to 
require the plaintiff to offer the interest money to 
the defendant, when, upon a rescission of the con- 
tract, the defendant would become liable to pay 
several hundred dollars. The whole matter can 
be adjusted in fixing the amount of the recovery. 

We are further of the opinion that the right of 
the plaintiff to rescind is not affected by his 
transactions with Keenan, and that the defendant 
has no claim to be allowed the discount allowed 
by Keenan, when he reassigned the securities to 
the plaintiff. The latter was legally bound to 
take back the securities, and the defendant has no 
interest in the agreement under which they were 
reassigned. 

It follows from the foregoing views that judg- 
ment should have been rendered for the plaintiff 
on the findings, instead of the defendant. 

The measure of damages is the amount plaintiff 
paid defendant for the securities, and interest at 
seven per cent., less $75, to be deducted as of the 
dates the same was paid. 

The judgment is reversed,and the cause must 
be remanded, with directions to the circuit court 
to enter judgment for the plaintiff in accordance 
with this opinion. 
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1. APPELLATE PRACTICE— REMARKS OF JUDGE TO 

COUNSEL— REVIEW. 

Remarks of a judge to counsel are neither decision, 
sentence or decree of a court, and are not subject 
to exception. What a judge may say by way of 
remonstrance or rebuke to counsel for their con- 
duct in a case can not be reviewed by this court. 
Smithv. State, 8. C. Ga., Oct. 11, 1883. 


2. ATTORNEY AND CLIENT — SCOPE OF AUTHORITY 
—ACCEPTANCE OF COLLATERAL FOR JUDGMENT. 
Complaint by appellees to have a judgment declared 

satisfied, alleging that after the recovery of the 
judgment, Swope, the attorney for appellants, ac- 
cepted from appellees a note as collateral security 
for the payment of said judgment; that Swope 
collected the note and the amount of the judg- 
ment was retained out of the money by him, and 
he promised to satisfy the judgment of rec- 
ord. Held, Swope could not, by virtue of his 
general employment to collect appellants’ debts, 
collateral security for the judgment, and in col- 
lecting the note he must be regarded as the attor- 
ney of the appellees. But in retaining the money 
colleeted or appellees for the payment of appel- 
lants’ judgment, he was accomplishing the very 
thing for which appellants had employed him,and 
was acting within the scope of his authority as 
their attorney. As attorney for appellants he 
had, upon getting the money, authority to satisfy 
the judgment. Halliday v. Thomas, 8. C. Ind., 
Oct. 11, 1883. 


3. CRIMINAL Law — EVIDENCE—IMPEACHMENT OF 

PROSECUTING WITNESS. 

The prosecutor in a criminal case is not a party, 
and stands before the court and jury as ary other 
witness, to be impeached in the same way, and 
whose statements outside and not under oath are 
admissible in the same way and for the same gen- 
eral purpose of contradicting bim. It can notbe 
used in argument for another purpose. Womack 
v. Siate, S. U. Ga., Oct. 9, 1883, 


4. CRIMINAL Law EVIDENCE TESTIMONY ON 

**FPormMén TKsaL’’—CoMMITTING TRIAL, 

lL. The testimony of the prosecutor,given before the 
court of inquiry, was properly admitted on the 
trial in the Superior Court, it being shown that 
be was in the Stite of Alabama, without the jur- 
indiction of the court, and not aecessible. Code, 
sec. 3552. 2. If the question was res integr®, I 
would hesitate to bold that a committing trial is 
sucha *‘forwer trial’’ as is alluded to in Code, 
sec. 3782, but the question is settled by Robinson 
v. State, February term, 1882, and following this 
decision there was no error in admitting the testi- 
mouy proved by a witness who beard it, notwith 
ing it bad been reduced to writing by order of the 
committing court, Smith vo. State, 8. C. Ga., 
Oct. 11, 1883. 


6. Evie NCK--COMPETENCY OF PARTY TO TRANS- 

ACILON Wii H A PEKSON SINCK DiChasED, 

1. Ou a suit against the estate of an attorney for 
money claimed to bave Leen received by said at- 
torney Ow au execution in favor of plaintiff’s in- 
lestate avainst one Walker, said Walker was wot 
a competent witness to testify that he had paid 
the money to said attorney, notwithstanding the 
plaintiff offered to release bim from all liability to 
ihe entate she represented, Said Walker was in- 
competent at Lhe common jaw because of interest; 
lhe was incompetent under the act of 1866, because 
the party to whom he claimed to have paid the 
money Was dead, and the offer of plaintiff to re- 





lease said Walker would not be a complete re- 
lease to him, because the attorney had a lien of 
the execution for the amount of his fees. Daniel 
v. Burts, 8. C. Ga., Oct. 11, 1883, 


6. HUSBAND AND WIFE—CONTRIBUTION TO FAMILY 

SUPPORT. 

If property or money of the wife, in the husband’s 
hands, 1s used by him, with her knowledge und 
consent, for purposes connected with the support 
of the family, without any agreement to repay 
her, she cannot recover therefor from the hus- 
band’s estate. If money of the wife is, with her, 
consent, invested in the business of carrying on, 
or cattle belonging to her are added to the stock 
on, a farm from which the living of the family is 
drawn, it will be considered a contribution by the 
wife to the family support; and where the amount 
of money or value of the property so used iu the 
business of the farm is within a sum necessary for 
the family support, it will be presumed that the 
money and property were used for that purpose. 
Patterson v. Hill, 8. C. Iowa, Sept. 21, 1883; 16 
N. W. R. 599. ’ 


7. HUSBAND AND WIFE—DEED FROM HUSBAND DiI- 

RECTLY TO WIFE. 

A deed by a husband directly to his wife without 
the intervention of atrustee, when notin fraud 
of creditors of the husband, may be sustained on 
equitable principles. Thompson v. Allen, 8. C. 
Pa., March 26, 1883; 14 Pittsb. L. J., 76. 


8. HUSBAND WIFE—FRAUDULENT CONVEY- 

ANCK. 

A conveyance by a husband who is insolvent to his 
wife, in pursuance of acontract to compensate 
her for services in taking care of his aged mother, 
who was living with him, is invalid as against 
creditors; such a contract is without compensa- 
tion aml void. The married woman’s acts do not 
absolve a wife from the duty of rendering all the 
services in her household which are commonly 
expected of a married woman according to her 
station. Coleman v. Burr, N. Y. Ct. App., June 
h, 1883; 2.N. ¥. Cond. Rep. 420. 

PuRSONS NOT NAMED IN THE WRIT 


AND 


9. JUDGMENT 
NOT BOUND, 
One who is not a party to a writ is not bound by the 

judgment therein rendered. When a decree is 
asked that a certain deed be canceled and acon- 
veyance made by the grantor therein to the plain- 
tiffin the bill, lien creditors of the grantee must 
be made parties; otherwise they will not be 
bound by the deeree, and will be permitted in 
subsequentiand different proceedings to show such 
facts and circumstances as would have been rel- 
evant in the equily suit, if they had been joined 
therein as defendants, Rittespaugh v. Lewis, 3, 
©. Va., May 7, 1884; 14 Pittsh. L, J. 78, 

WW, JURY TRIAL—RIGHT OF CHALLENGK—SEVPARATE 

DEFENDANTS. 

There being no antagonism between the two defend- 
ants, and neither seeking judgment against the 
other, nor to assist the other in a recovery against 
piai ntiff, each defendant did not have the right to 
peremptorily challenge six jurors, but that right 
existed only between them; for the interests of 
defendants are 80 near identical as to make them, 
in fact, constitute but one **party in the cause,’’ 
Jones vo. Ford, 8. C, Tex., Tyler Term, 1888, 





